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STATEMENT OF THE CASE.

Inasmuch as appellant, J. L. Kane, was the

plaintiff in the action filed in the District Court, and

appellee, Puget Sound Power & Light Company, a

corporation, was the defendant therein, for con-

venience we shall refer to appellant as plaintiff and

to appellee as the defendant.

As indicated in x^lai^tiff's brief, the District

Court sustained defendant's demurrer (Tr. p. 11) to
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each of the causes of action (Tr. pp. 2-7) alleged by

plaintiff, upon the ground that in neither of said

causes of action did plaintiff allege facts sufficient

to constitute a cause of action. (Tr. p. 12.)

Upon plaintiff's failure to timely amend his

complaint, the District Court entered a judgment

dismissing the action. (Tr. p. 13.)

It is the position of the defendant that the judg-

ment of the District Court must be affirmed upon

one or both of the following grounds

:

(1) Independent of all other considerations, by

reason of his violation of Sections 403, Title 33, U.

S. C. A., and 403a, (see Appendix Appellant's Brief

p. 72) with respect to the location and maintenance

of his booms in the Columbia River, plaintiff has no

cause of action for the damage complained of by

him because he may not premise a cause of action

upon his own violation of the law; and (2) the

damage complained of by plaintiff is not an im-

pairment of any property right owned by plaintiff

because he did not own the right to the continu-

ous natural flow of the waters of the Columbia

River over the leased shore lands, uninfluenced

as to speed and quantity by structures lawfully

placed in the river under the authority of the

United States as aids to navi<2:ation and interstate
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commerce. Without the ownershii^ of such a right

plaintiff has no cause of action for the damage al-

leged. Mere ownership of the booming lease, the

booms and the logs in the booms, as such, is not

adequate or material.

ANALYSIS OF THE ALLEGATIONS IN

PLAINTIFF'S COMPLAINT.

An accurate statement of all allegations in the

complaint seems desirable.

The First Cause of Action Alleged by Plaintiff.

The allegations in support of the first cause of

action may be summarized as follows:

Columbia Timber Products Company, a cor-

poration, through the "Commissioner of Public

Lands" of the State of Washington, obtained "a

certain booming lease" covering specified shore

lands of the Columbia River near the City of We-

natchee, Washington (Tr. p. 2, Par. Ill, and p. 3,

Par. IV) . The term of said lease was for a ten year

period beginning October 30, 1923.

As of January 4, 1926, the lease is alleged to

have been assigned by Columbia River Products

Company to plaintiff. (Tr. p. 2, Par. III.)

The sJiore lands included in the lease "were

covered in part by a large eddy in the Columbia
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River, into which, in the natural condition of said

river, logs and drift wood floating down said stream

in large part gravitated in the said eddy and could

be caught and held by a boom or series of booms."

(Tr. p. 3, Par. V.)

For the purpose of capturing such logs and

drift wood and elsewhere manufacturing and con-

verting them into "marketble wood" plaintiff or

his predecessors in interest "had, at a proper and

suitable place erected and constructed the necessary

booms," and had been "in the business of gathering

the said logs and drift wood out of the eddy so

formed in the said river by means of said booms and

had been and was in the business of manufacturing

and making wood for the market at the City of

Wenatchee * * * ^" and was "deriving therefrom

large profits." (Tr. pp. 3-4, Par. V.)

The defendant, or its predecessor in interest,

constructed a dam (in this brief sometimes referred

to as the Rock Island Project) in the Columbia

River at Rock Island, Washington, "some miles be-

low the leased premises of the plaintiff," (Tr. p. 3,

Par. IV) which plaintiff asserts "was constructed

in the east channel of the liver during the fall and

winter of 1930 and 1931, at which time a coffer dam

was constructed in the west channel of the river,

causing the water to back up to a height of about six



feet on the leased premises, changing the current of

same, therehii diverting wood and logs away from

said booms/' (Tr. ]). 3, Par. IV.)

It is alleged (Tr. pp. 4, 5 and 6, Par. VI) that

prior to the construction of said dam the "usual

rate of current of the Columbia River, at the place

where plaintiff's booms were constructed at the high

water period was about six and one-half miles per

hour and that because of the construction of the said

dam the speed was increased to eleven miles per

hour * * *."

It is further asserted that while it was possible

for plaintiff to catch and hold, in his booms, the logs

and drift wood floating down the river when the

current of the stream was six and one-half miles per

hour, it was impossible for him to do so after the

speed of the current and "rise of said river" had

been increased as alleged.

Plaintiff further asserts that by reason of the

facts alleged a large majority of logs and drift wood,

w^ere caused to "pass the said boom and eddy" and

that logs "that were gathered in the said eddy and

retained by means of the said booms" were caused

to float on down the river during periods of high

water. (Tr. p. 5, Par. VI.)
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In his first cause of action plaintiff demands

damages in the aggregate sum of $80,000 covering

the following specific items:

(1) A demand for "about $20,000" covering

5000 cords of logs and drift wood which had been

caught in said booms during the "high water season

of 1932," but which plaintiff alleges he was unable

to get out of the booms and prepare for market until

the latter part of September, when otherwise he

could have prepared same for market during July,

August and September.

(2) A demand for $10,000 covering "2500 cords

of said wood" which "was destroyed" by fire.

(3) A demand, without indication of a specific

amount, covering 2500 cords of logs and drift wood

which "remained in the eddy" and which, it is al-

leged, plaintiff was unable to reach and gather and

convert into "marketable wood because of the

changed current of the said river." These logs, it

is asserted, finally floated down the river.

(4) A demand of about $60,000 covering about

20,000 cords of drift wood and logs which were in

said booms on or about June 18, 1933, when plaintiff

asserts that the booms and said logs were swept

away.
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The Second Cause of Action Alleged by

Plaintiff.

In his second cause of action (Tr. pp. 7 to 10)

it is alleged that on or about June 18, 1933, the

booms were caused to be swept away by the increased

speed of the said current and totally destroyed, to

plaintiff's damage in the sum of $20,000.

Significant Omissions From the Allegations In

the Complaint.

(1) The plaintiff fails to allege compliance by

him or by his predecessors in interest with any of

the requirements of Section 403 of Title 33, U. S.

C. A. (Sec. 10, 30 Stat. 1151), which provides as

follows

:

^^Obstruction of navigahle waters general-

ly; wharves; piers, etc.; excavations and filling

in. The creation of any obstruction not affirm-

atively authorized by Congress, to the navigable
capacity of any of the waters of the United
States is hereby prohibited ; and it shall not he

lawful to huild or commence the building of any
wharf, pier, dolphin, boom, weir, breakwater,
bulkhead, jetty, or other structures in any port,

roadstead, havc^n, harbor canal, navigable river,

or other water of the United States, outside es-

tablished harbor lines, or where no harbor lines

have been established, except on plans recom-
mended by the Chief of Engineers and author-
ized by the Secretary of War; and it shall not

be lawful to excavate or fill, or in any manner
to alter or modify the course, locati(m, condition,
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or capacity of, any port, roadstead, haven, har-

bor, canal, lake, harbor of refuge, or inclosure

within the limits of any breakwater, unless the

work has been recommended by the Chief of

Engineers and authorized by the Secretary of

War prior to beginning the same." (Italics

supplied.)

The fact is that plaintiff and his predecessors

in interest constructed and placed the booms in the

Columbia River, a navigable river of the United

States, in violation of the said Federal statute, and

maintained and operated them as unlawful obstruc-

tions in the river in violation of See. 10, 26 Stat.

454, which (as quoted and printed by plaintiff at

page 72 of his brief) provides in part as follows:

" * * * Every person and every corporation
which shall be guilty of continuing any such un-
lawful obstruction mentioned in sections 401,

403, 404 or 407 of this title, shall be deemed
guilty of a misdemeanor, and on conviction

thereof shall be punished by a fine not exceeding

$5,000, or by imprisonment (in the case of a

natural person) not exceeding one year, or by
both such punishments, in the discretion of the

court. The continuing of any unlawful obstruc-

tion mentioned in sections 401, 403, 404 or 407
of this title, may be prevented and such obstruc-

tion may be caused to be removed by the injunc-

tion of any district court exercising jurisdiction

in any district in which such obstruction may be
threatened or may exist; * * * "

The penalty, fixed by tl'c Fedei'a] statute, for

failure to comply with the requirements of Section

403 of Title 33, U. S. C. A. (Sec. 10, 30 Stat, 1151)
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is provided in Section 406 of said title as follows:

"Penalty for wrongful construction of
bridges, piers, etc.; removal of structures.

Every person and every corporation that shall

violate any of the provisions of sections 401,

403 and 404 of this chapter or any rule or regu-

lation made by the Secretary of War in pur-
suance of the provisions of the said sections,

shall be deemed guilty of a misdemeanor, and
on conviction thereof shall be punished by a fine

not exceeding $2,500 nor less than $500, or by
imprisonment (in the case of a natural person)
not exceeding one year, or by both such punish-
ments, in the discretion of the court. And fur-

ther, the removal of any structures or parts of

structures erected in violation of the provisions

of the said sections may be enforced by the in-

junction of any district court exercising juris-

diction in any district in which such structures

may exist, and proper proceedings to this encl

may be instituted under the direction of the At-
torney General of the United States."

(2) Plaintiff fails to allege, but it is a fact, that

the dam constructed by the defendant or its prede-

cessor in interest, the Washington Electric Com-

pany, was constructed in accordance with the ap-

plicable laws of the United States and a license

issued by the Federal Water Power Commission to

the Washington Electric Company under the act of

Congress of the United States of June 19, 1920, (41

Stat. 1063) known as the ^'Federal Water Power

Act," Sections 791-823, Title 16, U. S. C. A., and

acts amendatorv thereof, and in accordance with all

L
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applicable provisions of the laws of the State of

Washington.

(3) Plaintiff does not allege that defendant was

guilty of any wrongful or unlawful conduct in the

location, construction or maintenance of its dam.

His action is not and cannot in fact be successfully

premised upon such a theory. Defendant was in no

respect a wrongdoer.

(4) Plaintiff does not allege that defendant was

guilty of any negligence or willful or wanton mis-

conduct in the location, construction or maintenance

of its dam. Plaintiff's action is not and cannot in

fact be successfully premised upon either of such

theories.

(5) Plaintiff does not allege that he was caused

to suffer any damage to property, real or personal,

which was upland, or was located upon "upland,'^

or above the "line of ordinary high water." All of

the damage complained of by plaintiff is alleged to

have occurred in the Columbia River.

SUMMARY OF ARGUMENT.

Part I.

The court should determine this case, as did the

District Court, upon the facts as they are.
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Tlie fact is tliat the plaintiff's booms were un-

lawful obstructions in the Columbia River, a navi-

gable water of the United States, in violation of the,

laws of the United States. Plaintiff was a wronpj-

doer.

Defendant's dam was lawfully placed in the

Columbia River in the primary interest of naviga-

tion and interstate commerce, in accordance with

a license issued by the Federal Power Commission

under the authority of the Federal Water Power

Act. Defendant was not a wrongdoer.

In this case plaintiff has violated the law in

connection with the very transaction as to which

he is seeking legal redress. By reason of such viola-

tion of the positive requirements of the Federal

statutes plaintiff has no cause of action for the

damage here complained of by him, because plaintiff

may not predicate a cause of action upon his own

violation of the law, regardless of any provision in

the Federal Water Power Act (erroneously relied

upon by plaintiff) and regardless of the party

through w^hom the question is presented.

The authorities relied upon by plaintiff are not

in point. In none of such cases does the plaintiff

assert the right (as does plaintiff here) to recover

damages alleged to have been incurred by reason of
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the fact that he lias been prevented from doing that

which he had no lawful right to do. In none of such

cases does the plaintiff base his right to legal re-

dress upon his own violation of the law in connec-

tion with the very transaction as to which he seeks

redress.

For this reason the judgment of the District

Court dismissing plaintiff's action should be af-

firmed.

Part II.

The alleged damage is not an impairment of

any property right owned by plaintiff which is

recognized under the laws of the State of Wash-

ington or created for plaintiff by the Federal Water

Power Act (as contended by plaintiff), and is not a

damage for which defendant is liable.

The sole charge against defendant is that the

construction of the dam caused an increase in the

speed and quantity of the stream flow over shore

lands leased by plaintiff from the State of Washing-

ton. No negligence or wantonness is charged. No

invasion of upland is charged.

Mere ownership by plaintiff of the booming

lease, booms and logs in the booms, as such, is in-

adequate. Plaintiff is in fact asserting and, if he
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is to prevail, must establish ownership of a private

property right of a character which vests in him the

right to the continuous flow of the Columbia River,

iminfluenced as to speed and quantity by structures

lawfully placed in the river under the paramount

authority of the United States, as aids to naviga-

tion and interstate commerce.

Such a property right is not recognized under

the laws of the State of Washington.

Nor did the Federal Water Power Act (as con-

tended by plaintiff) create such a right for him.

Plaintiff was not possessed of a private prop-

erty right of such a character.

Defendant is not liable to plaintiff for the

alleged damage because it is not an impairment of

any property right owned by him, which is also the

reason why the United States would not have been

liable to plaintiff if the United States had directly

constructed the dam.

Nothing owned hy plaintiff has been taken or

damaged.

Defendant's license from the Federal Power

Commission may or may not be a valuable privilege

to defendant. Whether it is or not is immaterial.
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Defendant does not assert, as argued by plain-

tiff, any right to exercise any of the sovereign power

of the United States. There is no issue in the case

involving the exercise of such a power.

The cases of Ford <& Son vs. Little Falls Fihre

Co. and United States vs. Central Stockholders Cor-

poration, relied upon by plaintiff, are not pertinent.

For the foregoing reasons the judgment of the

District Court dismissing plaintiff's cause of action

should be affirmed.

ARGUMENT.

Plaintiff states (p. 14) that:

*'The question to be determined is whether
the booms and logs belonging to the appellant

and located in that portion of the river over

shore lands leased to him by the State of Wash-
ington were 'property' within the meaning of

the Federal Water Power Act and the license

issued to appellee in pursuance thereof,"

Plaintiff argues (pp. 8-42) that his booming

lease and booms and logs were property for the

alleged destruction of which he is entitled to dam-

ages from defendant solely by reason of the provi-

sions contained in subdivision (c) of Section 803 of

Title 16, U. S. C. A. (the Federal Water Power

Act), namely:
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"(c) That each licensee hereunder shall

be liable for all damages occasioned to the prop-
erty of others by the construction, maintenance
or operation of the project works, or of the

works pertaining or accessory thereto, con-

structed under a license, and in no event shall

the United States be liable therefor."

Plaintiff admits that the public right of navi-

gation is the dominant right and that "the title of

the owner of land underlying navigable waters is

subject thereto to the extent that such sul^merged

lands and improvements located thereon may be

taken by the Federal government in aid of naviga-

tion, without compensation to the owner of property

maintained thereon" (pp. 45-46) for the reason that

(p. 31) "property so located is subordinate to the

right of navigation held by the sovereign power

in trust for the public. * * * "

Plaintiff concedes, citing United States vs.

Chandler-Bunhar Water Power Co., 229 U. S. 53,

as authority for the concession, that

"in a case bctAveen a private party maintaining
a structure in a stream and the Federal govern-
ment improving the stream for navigation, such
structure is not private property because it is

located there under sufferance from the govern-
ment, the removal of which the government can
require at any time." (Italics supplied.)

Plaintiff thereby admits that if the United

States had directlv constructed the Rock Island
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Project in the same location and manner as did

defendant, a licensee of the United States, plaintiff

would have had no cause of action against the United

States.

Plaintiff's entire case is based npon his asser-

tion that by reason of the provisions (above quoted)

of subdivision (c), Section 803, Title 16, U. S. C. A.,

he has alleged a cause of action against defendant,

even though his booms and logs were unlawfully in

the Columbia River in violation of the laws of the

United States (the legal effect of which will be dis-

cussed in part I hereof) and even though, as plain-

tiff admits, such obstructions would not be consid-

ered as private property if the United States were

the defendant, and even though plaintiff did not own

a right, far greater than the ownership of the lease,

booms and logs as such, to the continuous flow of

the river, uninfluenced as to speed and quantity by

structures lawfully placed therein under the author-

ity of the United States as aids to navigation and

interstate commerce (the legal effect of which will

be discussed in part II hereof).
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PART I.

BY REASON OF THE VIOLATION OF THE
POSITIVE REQUIREMENTS OF THE
FEDERAL STATUTES WITH RESPECT
TO THE LOCATION AND MAINTENANCE
OF HIS BOOMS IN THE COLUMBIA
RIVER, PLAINTIFF HAS NO CAUSE OF

ACTION FOR THE DAMAGE COM-
PLAINED OF BY HIM, BECAUSE PLAIN-

TIFF MAY NOT PREDICATE A CAUSE
OF ACTION UPON HIS OWN VIOLATION

OF THE LAW.

There is no occasion for speculative indulgence

in presumptions.

A. Plaintiff's Booms Were in Fact Un-

lawful Obstructions in the Columbia

River.

The facts are that in the location and construc-

tion of plaintiff's booms. Section 403, of Title 83,

U. S. C. A., was violated; that in the construction,

operation and maintenance of said booms plaintiff

was a wrongdoer; and that in this action he seeks

damages for a loss of his asserted right to continue

his violation of the law.
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In the argument before tlie District Court

plaintiff made no i)retense of relying upon a pre-

sumption which was contrary to the facts. To have

done so would have been inconsistent with the truth.

B. Defendant's Dam Is in Fact a Lawful
Project Constructed in the Columbia

River in Accordance with the Laws of

the United States and the State of

Washington, as an Aid to Navigation

AND Interstate Commerce.

The fact is (as plaintiff urges and admits, p.

11 of plaintiff's brief) that in the construction of its

Rock Island Project defendant was not a wrong-

doer. In the location, construction and operation

of said project defendant fully complied with all

the applicable laws of the United States (including

the Federal Water Power Act and Section 403 of

Title 33, U. S. C. A.) and of the State of Wash-

ington.

Consequently there is no occasion for specula-

tion about such facts.
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C. Plaintiff Is Required to Affirmative-

ly Allege That in the Location and

Maintenance of His Booms in the Co-

lumbia River He Has Complied with

the Applicable Laws of the United

States.

It is necessary for plaintiff to affirmatively

allege in his complaint that he has complied with the

requirements of Section 403, Title 33, U. S. C. A.

49 C. J., p. 39, Pleading, Sec. 15.

Beeclier r.s. Peru Trust Co., 97 N. E. 23
(Ind.).

Hunt vs. First National Bank, 202 Pac. 564
(Ore.).

In Corpus Juris (49 C. J., p. 40) the rule is

stated to be:

"It need not in general be alleged that an
act was lawfully done, where nothing to the

contrary appears, since it will be presumed to

have been done, in a lawful manner. But it has
been held that where a statute requires an act to

be done, and fixes a penalty for noncompliance,
a party who asserts a right based on such act

must aver facts showing his compliance with the

statute, and cannot rely upon inference."

In Beecher vs. Pern Trust Co., 97 N. E. 23, 25

(Ind.), the controlling principle is clearly stated:
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**The furtlier question remains to be con-
sidered, whether the appellees will be presumed
to have complied with the law, or must aver
compliance to make the answer sufficient as
showing a good consideration for the note in

question. * * * Some courts have held that when
an act is required by the law to be done, and a
failure so to do is made a misdemeanor, the
presumption will be indulged that the law has
been complied with. On the other hand, the
better reason and the weight of authority is to

the effect that when the law fixes certain re-

quirements as conditions precedent to the right

to carry on a certain business or profession, or
perform certain acts, and affixes a penalty for
non-compliance, the party seeking a recovery
or setting up a defense involving and depend-
ing upon such business or acts must aver facts

bringing his complaint or defense within the
requirements of the law, and not depend upon
inference to supply such materials facts.

This is ill harmony with the general rules

of pleading in our state. Ordinarily it is true

the presumption is in favor of compliance with
the law. But where the business, profession, or

acts have been made a subject of legislation, and
penalties have been fixed for failure to comply
with the statute, the one who asserts a right

based upon such business, profession or acts is

by such law informed that his right depends
upon compliance with the statute, and that he

cannot rely upon inference. (Cases). * * *

* * * Wlien it is disclosed by the pleading

that the consideration relied upon for a recovery

or as a defense arises out of a transaction or

business around which the law has thrown
certain restrictions and limitations, and made
compliance therewith a conditi(m precedent.
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under penalty, to the carrying out of such

business or transaction, the pleading will be

held insufficient if it does not aver facts show-
ing compliance with the statute. * * *"

In the instant case plaintiff is asserting a right

based upon acts which have been made a subject of

federal legislation. Penalties have been fixed for

failure to comply with the federal statute. By such

statute plaintiff is informed that his right to locate

and maintain the booms in the Columbia River de-

pends upon compliance with the statute. He cannot

rely upon inference. He must affirmatively plead

compliance with the statute.

If it be true, as contended by plaintiff (pp. 43-

44) for the first time in his brief, and contrary to

the position of plaintiff in the District Court, that

it is the duty of this court to indulge in a presump-

tion that plaintiff has complied with the applicable

federal statutes, when in fact plaintiff has not done

so, then it would seem to be necessary for this court

to send the case back to the District Court for dis-

position of defendant's pending motion to strike

and to make more definite and certain, and for

answ^er and trial upon the issues made, to the end

that the case may be determined upon the facts as

they are.
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We submit, however, that under the foregoing

facts and authorities, it is the duty of this court to

presently consider the case, as did the District Court,

upon the facts as they are.

D. The Columbia River Is a Navigable

River of the United States and Is a

Highway OF Interstate Commerce, Sub-

ject TO THE Paramount Control of the

United States in the Interests of Nav-

igation AND Interstate Commerce.

The court will take judicial notice of the fact

that the Columbia River is a navigable river of the

United States and is a highway of interstate com-

merce.

Arizona vs. California, 283 U. S. 423.

United States vs. Rio Grande Dam and Irri-

gation Co., 174 U. S. 690.

Mintzer vs. North American Dredging Co.,

242 Fed. 553 (affii-med in 245 Fed. 297).

Harrison vs. Fite, 148 Fed. 781.

All navigable waters of the United States, in-

cluding the bed of a navigable river, up to the line

of ordinary high water, are subject to the paramount

control of the federal government.

f
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Oihson vs. United States, 166 U. S. 269.

Alabama vs. Georgia, 23 How. 505.

Barr vs. Spalding, 46 Fed. (2d) 798.

National Forwarding Co. vs. Payne, 297 Fed.

663.

U. S. vs. Bio Grande, etc., 174 U. S. 690.

Union Bridge Co. vs. U. 8., 204 U. S. 364.

Philadelphia Co. vs. Stimson, 223 U. S. 605.

U. S. vs. River Rouge, etc., 269 U. S. 411.

U. S. vs. Chandler-Dunhar, 229 U. S. 53.

Wisconsin vs. Illinois, 278 U. S. 367.

E. Plaintiff's Booms Were Illegal Ob-

structions Placed and Maintained in

THE Columbia River in Violaton of the

Federal Statutes.

The Congress has enacted (Section 403, Title 33,

IT. S. C. A., Sec. 10, 30 Stat. 1151) that it shall be

nnlawful to construct any boom in a navigable water

of the United States except in accordance with the

^' plans recommended by the Chief of Engineers and

authorized by the Secretary of War." Every person

or corporation that violates said enactment is deemed

guilty of a misdemeanor and on conviction thereof

shall be punished by fine not exceeding $2,500 nor
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less than $500 or by imprisonment (in the case of a

natural person) not exceeding one year, or by both

such punishments, in the discretion of the court;

and the removal of any structures executed in vio-

lation of the enactment may be enforced by injunc-

tion. (Section 406, Title 33, U. S. C. A., Sec. 12, 30

Stat. 1151). f

Under Section 403a (as quoted by plaintiff at

page 72 of his brief), "Every person and every

corporation which shall be guilty of continuing any

such unlawful obstruction mentioned in Sections

401, 403, 404 or 407 of this title shall be deemed

guilty of a misdemeanor, and on conviction thereof

shall be punished by a fine not exceeding $5,000, or

by imprisonment (in the case of natural person)

not exceeding one year, or by both such punishments,

in the discretion of the court," and the continuing

of any such unlawful obstruction may be pre-

vented by injunction.

These Federal statutes were enacted imder the

supreme power granted to the United States by

the Constitution, to control all navigable waters for

the purpose of regulating and improving navigation

and interstate commerce.

GiUon v^. United States, 166 U. S. 269.

Union Bridge Co. vs. United States, 204 U. S.

364.
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United States vs. Cliandler-Bunhar Water
Power Co., 229 U. S. 53.

Wisconsin vs. Illinois, 278 U. S. 367.

Plaintiff's booms were located and maintained

over the shore lands of the Columbia River below

the line of ordinary high water. They were in the

river. They were on the river highway of interstate

commerce, which was and is subject to the para-

mount control of the Federal government.

The location and construction of said booms

were not in accordance with "plans recommended

by the Chief of Engineers and authorized by the

Secretary of War." It follows that plaintiff's booms

were unlawful obstructions in a navigable water of

the United States. In this action plaintiff is seek-

ing redress for an alleged damage to an illegal

obstruction which he had no right to place or main-

tain in the river, and for damage to an illegal busi-

ness which he has no right to operate. In connection

with the very transaction as to which plaintiff seeks

legal redress he has violated the positive laws of the

United States.
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F. Plaintiff May Not Predicate a Cause

OF Action Upon His Own Wrong or His

Own Violation of the Law.

Plaintiff has no cause of action for the destruc-

tion of such booms or the contents thereof or his

alleged business in connection therewith. He is a

wrongdoer. He may not predicate a right to legal

redress upon Ms own wrong or Ids own violation of

the law.

McCown vs. Langhorne (Ky.), 144 S. W. 39.

Kessinger vs. Standard Oil Co., 245 111. App.
376.

Johj vs. City of Salem (Mass.), 177 N. E. 121.

In re Union Depot St. By. d Trans. Co.

(Minn.), 17 N. W. 626.

Diedrich vs. The Northwestern Union Ry.
Co., 42 Wis. 248, 24 Am. Rep. 399.

Kingsland vs. Mayor (N. Y.), 18 N. E. 435.

Price vs. Gabel, 162 Wash. 275, 298 Pac. 444.

Harper vs. Grasser, 86 Wash. 475, 150 Pac.

1175.

Lathrop vs. Sundherg, 62 Wash. 136, 113 Pac.

574.

Hart vs. Geysel, 159 Wash. 632, 294 Pac. 570.
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Wright vs. Computing Scale Co., 47 Wash.
107, 91 Pac. 571.

Smith vs. Kneisley, 184 Wash. 26, 49 Pac.
(2d) 916.

Irons Inv. Co. vs. Richardson (en banc), 184
Wash. 118, 50 Pae. (2d) 42.

Hausman vs. Broivn (Ala.), 77 So. 993,

Ouachita Cotton Cases (Withenburij vs. U. S.

etc.), 6 Wall. 521.

Washeg vs. Hammer, 223 U. S. 85.

In the above cited case of McCown vs. Lang-

home (Ky.), 144 S. W. 39, it appeared that the

plaintiffs erected at the mouth of a navigable stream

a boom for the purpose of catching logs. The main-

tenance of the boom was assented to by all those in-

terested in the use of the stream and was advantage-

ous to them. It did not materially interfere with the

navigability of the stream or inconvenience any one.

Defendants in the course of building a railroad along

the stream and above the boom, negligently (there is

no negligence in the instant case) cut and pitched

into the stream a large number of trees which car-

ried out the boom so that the whole structure was

swept away and lost. A Kentucky statute made it

imlawful for any person to obstruct any navigable

stream and provided a penalty for the offense. The

court held that inasmuch as the boom of the plain-
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tiffs was an illegal structure, being erected in viola-

tion of the statute, the plaintiffs could not recover

for any damages occasioned by negligence of the de-

fendants. The court said (p. 40) :

" * * * Being an illegal structure, the own-
ers of the boom cannot complain that the de-

fendants cut trees into the creek, which caused
the boom to break and be destroyed. The de-

fendants owed the plaintiffs no duty. The action

is based upon negligence; but, the boom being
an illegal structure, the defendants were not
required to so cut the trees that they might not
form drifts which would wash out and so injure

the boom."

The case of Kessinger vs. Standard Oil Co., 245

111. App. 376, cert, denied by Illinois Supreme Courf,

246 111. App. XXX, is also directly in point. There

the plaintiff was engaged in the business of exca-

vating and removing sand and gravel from the Mis-

sissippi River without a permit from the Secretary

of War authorizing him to do so. The defendant's

dredging operations above the plaintiff's plant dis-

charged large quantities of mud and silt into the

river, forcing the plaintiff to shut down and discon-

tinue his business. The court held that the plaintiff

could not recover for damages to his illegal business,

using the following language in the course of its

decision (p. 379) :

''Appellee practically concedes that if the

question were being raised })_y the Federal gov-
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•ernment that this would be true, but insists that

appellant is in no position to raise the question

;

that it can only be raised by the government.
The Federal statutes provide a penalty for the

violation of the foregoing provision. 30 U. S.

Statutes at Large, page 1153. Appellee was
clearly violating tlie law in excavating and
taking sand from said river, as it is conceded in

the record that he did not have the consent of

the Secretary of War so to do.

"It is a well-established principle of public

policy that no court will lend its aid to a man
who founds his cause of action upon an immoral
or illegal act. Harris vs. Hatfield, 71 111. 298;

Frtj vs. Chicago, B. & Q. B. Co., 73 111. 399;

Gilmore vs. Fuller, 198 111. 130-139; Hanmesscr
vs. Central Brewing Co., 158 111. App. 648-651;

Fristoe vs. Boedeker, 194 111. App. 52; Fogel-

song vs. Peoria By. Terminal Co., 203 111. App.
546-553; Hall vs. Corcoran, 107 Mass. 253. See

also Chicago W. D. B. Co. vs. Lambert, 119 111.

255.

"In Hall vs. Corcoran, supra, the Supremo
Court of Massachusetts, in discussing this ques-

tion, says:

'The general principle is undoubted, tliat

courts of justice will not assist a person who
has participated in a transaction forbidden by

statute to assert rights growing out of it, or to

relieve himself from the consequences of his

own illegal act. Whether the form of the action

is in contract or in tort, the test in each case

is, whether, when all the facts are disclosed, the

action appears to be founded in a violation of

law, in which the plaintiff has taken part.'

Citing Wai/ vs. Foster, 1 Allen (Mass.) 408;

Smith vs. Boston d' M. B., 120 Mass. 490; M^al-



32

lace vs. Cannon, 39 Ga. 199; Scott vs. Duffy, 2
Harr. (Pa.) 20; Dever vs. Knauer, 84 111. App.
184; Holt vs. Green, 73 Pa. St. 198; Degroot vs.

Van Buzer, 20 Wend. (N. Y.) 406; Coppell vs.

Hall, 7 Wall. (U. S.) 558.

"The same doctrine is laid down in Beach
on Contributory Negligence (3d Ed.) sec. 47,

where the author says: 'When the plaintiff is

obliged to lay the foundation of his action in

his own violation of the law, he cannot recover.
And when his illegal act also contributes to pro-
duce the injurv of which he complains, he has
no action, unless the defendant acted wantonlv.'

"In view of the holdings of the above-men-
tioned authorities, it follows as a matter of law
that appellee cannot recover substantial dam-
ages against appellant, when as a part of his

case he makes proof that he was taking sanH
from the bed of the Mississippi River without
the consent of the Secretary of War, thereby
violating a Federal statute. Appellee had no
property right in the taking of sand from the

Mississippi River, and it therefore follows that

the trial court erred in sustaining the demurrer
to appellant's fourth and fifth special pleas."

In Joly vs. City of Salem (Mass.), 177 N. E.

121, the court had for its consideration a proceeding

to assess damages for the taking by the City of Salem

of certain filled flats. It appeared that the flats in

question were located in navigable waters and that

they had been filled without a license from the Sec-

retary of War as required by Section 403 of 33 U.
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S. 0. A. It was eontonded by the property owner

that he was entitled to compensation for the value

of his property as enhanced by the tilling of the flats.

The court held that the property owner was not en-

titled to recover for the increased value of the flats

due to the illegal filling and that he should not be

allowed anything on account of the loss or impair-

ment of a privilege which he was enjoying contrary

to law. The court said, (page 123)

:

" * * * Enough is here shown to negative
the possibility of an}^ just finding that the filling

for which the petitioner seeks to increase the

amount of his damages was made under any
license. On the evidence from the petitioner

himself it appeared that the filling had been
done without a license. He was bound by his

own testimonv. Sullivan vs. Boston Elevafecl

Railway Co., 224 Mass. 405, 112 N. E. 1025. No
one could get a license to fill the flats of the

petitioner except the petitioner himself or some-
one expressly authorized by him. It is settled,

with some possible exceptions, that nothing can
be allowed bv way of compensation for privi-

leges which the owner of land taken enjoys con-

trary to law or to public right. Union Depot,
Street Bailivay d- Transfer Co. of Stillwater vs.

Brunswick, 31 Minn. 297, 302, 17 N. W. 626, 47

Am. Rep. 789 ; Diedrich vs. Northwestern Union
Baihvatj Co., 42 Wis. 249, 24 Am. Rep. 399;

Kingsland vs. Mayor, Aldermen d' Commonalty
of City of New Yorh, 110 N. Y. 569, 18 N. E.
435."

The case of Hausman vs. Brotvn (Ala.), 77 So.

993, is very much in point. The facts were that the
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owner of adjoining buildings sold one of them and

in conveying the property and as a part of the con-

sideration for the sale, reserved the right to nse a

balcony and stairwa^y (attached to the building being

sold) which overhung the street and obstructed the

sidewalk. This balcony and stairway were essential

for ingress to and egress from the building retained.

The defendant, the owner of the building with the

balcony and stairway, tore down such structures.

This action was by the adjoining owner, who was

entitled to the benefit of the reservation in the deed,

for injunctive relief from interference with his ease-

ment and for damages for such interference and the

removal of the stairway. The court first decided that

the stairway and balcony constituted an obstruction

on the sidewalk of a public street and was therefore

in violation of a city ordinance. The court further

decided that the plaintiff was not entitled to any

relief in equity because the continued maintenance

of the stairway and balcony would be in violation

of law. Furthermore the plaintiff was also denied

recovery in damages on account of the defendant's

removal of the stairway and lialcon^y, which ruling

was likewise based upon the fact that the construc-

tion and maintenance of the stairway and balcony

constituted a violation of the law. In the course of

its decision the court said, (page 995) :
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a * ^ * II lYic^y \)Q conceded that the servi-

tude which the predecessors of the parties un-
dertook to create figured as a part of the con-

sideration of the contract in which it was
reserved; but it was unlawful none the less as

all parties then or now concerned must be con-

clusively presumed to have known, and in re-

spect of this unlawful feature of the contract

the law cannot intervene for appellants' relief."

The case of In re Union Depot, Street Railway

d' Transfer Co. (Minn.), 17 N. W. 626, was an action

to condemn property for railroad purposes, the issue

being the value of the land to be taken. The prop-

erty in question was situated upon the shore of a

navigable lake. The court decided that the riparian

owner had the right to build and maintain suitable

landings or piers in front of his land to the point of

navigability, but that if structures extended beyond

this point the riparian owner would not be entitled

to any compensation therefor. The court said, (page

629):

*' Suppose, however, a riparian owner has
unlawfully intruded into the water beyond the

point of navigability, as above defined, and filled

up the bed of the stream beyond that point for

the sole purpose of extending his possessions,

and so as to obstruct and interfere with the pub-
lic right of navigation. This would constitute a

purpresture. The public would have a right to

abate it as a public nuisance. It would give no
rights to the person who made it. It would not

forfeit or destroy his riparian rights as they ex-

isted before, but he could claim no additional
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rights on account of it. When it is proposed to

take his property for public use by the exercise
of eminent domain he can claim no additional
compensation by reason of it. When condemned
or taken, the corporation who acquired it would
presumably have to remove it,—at least, there
is no presumption that it would be allowed to

remain,—and therefore there is no reason why
the party condemning the property should pay
more for it on account of his unlawful encroach-
ment upon public rights. The mere chance that

it might be allowed to remain, cannot be made
the basis of compensation to the person who
made it."

Diedrick vs. The Northwestern Union Railway

Co., 42 Wis. 248, 24 Am. Rep. 399, involved a pro-

ceeding to obtain compensation for land condemned

by a railroad company. The property involved was

an embankment or breakwater which the riparian

owner had extended out into the navigable water in

front of his land. The court there held that the em-

bankment was unlawfully extended by the riparian

owner into navigable waters, that it was purpresture

and the riparian owner did not thereby acquire any

interest or title. Inasmuch as the riparian owner

had failed to prove any title to the "locus in quo"

he was entitled to no compensation for the taking

thereof by the railroad company.

The last eminent domain case to be discussed is

Kingsland vs. Mayor (N. Y.), 18 N. E. 435. That

was an action to determine the amount of damages
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to which the property owner was entitled for prop-

erty taken by the city under the right of eminent

domain. The property involved was a wharf-right

together with a bulkhead and a platform and shed

which had been constructed out into the water be-

yond the bulkhead in violation of a state statute

prohibiting any structure outside of the bulkhead

line. The court decided that the property owner was

not entitled to compensation for the illegal struc-

tures (the platform and shed) which had been con-

structed and were being maintained in violation of

positive law. The following is taken from the lan-

guage of the court, (page 439)

:

" * * * Compensation was to be made for

a wharf-right, not for a wharf-wrong; for what
the law authorized and recognized, not for what
it forbade and condemned. The city did not
take from the plaintiff the right to build a plat-

form beyond the bulk-head line and maintain a

shed upon it, since he never had any such right

to be taken away. It never had an existence. It

stood only upon sufferance, and that sufferance

had ended. Adding to the value of the wharf-
right, with its lawful incident of preferential

use, by taking into account an unlawful plat-

form and shed, and the chance of maintaining
it unmolested, is giving to the property, as an
element of increased value, its convenient situa-

tion for violating the law, and capitalizing the

existing and expected profits of that violation.

The same reasoning might lead to an increase of

value in cases much more harmful and repre-

hensible. Suppose the city, under competent



38

authority, should take a house and lot for the
purpose of a park, and destroy the dwelling,

and the owner seeking its value shows that,

owing to its peculiar location, it can be rented
as a house of ill fame, or as a gambling den, for

twice the rent obtainable for any lawful pur-
pose, and, when reminded that such uses are
illegal, should answer that he had obtained such
rental for years, and the city had winked at it,

and never once raided his house or enforced the

law; that he could have sold for the amount he
claimed, the purchaser taking the chance of the

blindness of the police or the endurance of the

citizens; and that what he could sell for to an-

other in the same business was market value,

and market value he should have. We can all

see the absurdity of that claim, but not so

readily when the illegal use for which value is

claimed, is merely illegal, and not also immoral
and criminal. The view we have just taken rests

upon the absolute illegality of any structures

save piers outside of the fixed bulk-head line.'^

The court concluded by reversing the lower

court for allowing as an element of value the exist-

ing platform and shed and the chance of maintain-

ing it in the future.

There are several Washington cases which are

in point.

In Price vs. Gabel, 162 Wash. 275, 298 Pac. 444,

the action was instituted by a photographer to re-

cover for personal injuries. It appeared from the

complaint that the photographer had set up his

camera in the middle of a street of the City of Che-
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halis to tako a picture and while so doing was in-

jured by the negligent operation of defendant's au-

tomobile. The plaintiff had pleaded by title and date

of passage the city traffic ordinance. Among the

provisions of the city ordinance were the following:

"It shall be unlawful for any person or
persons to engage in any * * * occupation upon
any street or avenue in the City of Chehalis"

and

'^All obstruction to traffic on either streets

or sidewalks of any kind, nature, or character,

is hereby prohibited; and if necessity demands
the temporary obstruction of either the street or

sidewalk by any kind of material, the person
desiring to so obstruct the street or sidewalk
must first obtain a permit from the city so to

do."

A demurrer to the complaint was sustained by

the lower court. Upon appeal by the plaintiff pho-

tographer the court held that he had violated the

provisions of the ordinance by obstructing the traffic

upon the city street. It was further decided that

such violation of a positive law by the plaintiff

which contributed in a material or appreciable de-

gree to his injury barred any recovery by him for

such injury in spite of the negligence of the de-

fendant.

In Harper vs. Grasser, 86 Wash. 475, 150 Pac.

1175, there was involved a claim of damages by the
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defendant by reason of his being prevented from

fishing in a location where it would have been un-

lawful under the state statute. As to this the Su-

preme Court said, (86 Wash. 477; 150 Pac. 1176)

:

" * * * Under the holding in State vs. Allen,

80 Wash. 83, 141 Pac. 292, fishing with a drag
seine in the Snake River at the point mentioned
would be imlawful, and would constitute a mis-
demeanor. It follows, therefore, that the de-

fendants would be entitled to no damages on
account of being prevented from doing the thing
which, if done, would be unlawful."

To the same effect is Lath rop vs. Sundherg, 62

Wash. 136, 113 Pac. 574, which was a libel suit by

an osteopath claiming damages to his business. The

court held that he was violating the statute by prac-

ticing medicine without a license and refused to

allow him any damages for injury to his illegal busi-

ness, saying, (62 Wash. 139, 113 Pac. 576)

:

"A litigant will not be permitted to recover
damages because he has been prevented from
pursuing his business in violation of the laws
of the state."

In Hart vs. Geysel, 159 Wash. 632, 294 Pac. 570,

the action was for wrongful death, brought by the

representative of a prize fighter. It appeared that

the decedent received a blow which caused his death

in the course of a prize fight which was being con-

ducted in violation of Section 2556 of Remina'ton's
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Revised Statutes making prize fighting' unlawful.

The lower court sustained a demurrer to the com-

plaint and the Supreme Court after a hearing en

banc affirmed the lower court's decision. The de-

cision that the plaintiff was not entitled to recover

was placed upon two grounds : one, that the plaintiff

had consented to the invasion of his right; and the

other that '^no one shall profit by his own wrong-

doing." The court quoted from the A. L. I. restate-

ment of the law of torts as follows, (159 Wash. 636,

294 Pac. 572)

:

"There is a further principle applicable

not only in tort law but throughout the whole
field of law and perhaps more conspicuously in

other subjects to the effect that no man shall

profit by his own wrongdoing."

Another illustration of the view of the Wash-

ington Supreme Court is the case of Smith vs.

Kneisleif, 184 Wash. 26, 49 Pac. (2d) 916. In this

action brought by an attorney to recover for the

reasonable value of services rendered as an attorney

at law, it appeared that he had failed to pay to the

County Clerk his annual registration fee of $2.00 as

required by the statute then in force. The ruling of

the court was that his action should be dismissed

for the reason that his failure to comply with the

law deprived him of a right to recover for his attor-

ney's fees. It was there argued that the requirement
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of the fee was merel_y a revenue measure and tliat

there was no intention on the part of the Legislature

that the attorney should lose his right to recover for

the value of his services merely because he did not

pay the registration fee. The court, however, said

that the statute was lawful, must be obeyed and that

no right could accrue to the plaintiff from its viola-

tion.

The same rule of law has also been declared and

followed by the United States Supreme Court.

The Ouachita Cotton Cases (Withenhury vs.

U. S., etc.), 6 Wall. 521.

Waskei/ vs. Hammer, 223 U. S. 85.

In the Ouachita Cotton Cases (Withenhury vs.

United States, etc.), 6 Wall. 521, the Supreme Court

had for its consideration the conflicting claims of

several parties who were claiming ownership of cer-

tain cotton then in the possession of the Federal

Government. Neither the captors of the cotton nor

the United States were involved in this appeal but

the court only decided questions relating to the ap-

pealing claimants. It appeared that the cotton in

question had been purchased by the claimants dur-

ing the Civil War from citizens of one of the rebel

states. At the time there was in force an Act of Con-

gress and a Proclamation of the President there-
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under whereby it was provided that all commercial

intercourse between inhabitants of the territory in

rebellion and the citizens of the rest of the United

States should be unlawful except vmder license of

the President of the United States. In this case no

license had been given to these parties by the Presi-

dent. It was the holding of the court that inasmuch

as the parties had violated the law the purchases of

cotton by the claimants were illegal and void and

conferred no right or title upon the vendees. The

court said, (page 620)

:

"All the parties in this litigation stand be-

fore us without any right or interest in the cot-

ton which this court can recognize."

To the same effect is Waskey vs. Hammer, 223

U. S. 85, where a mineral surveyor in the employ of

the United States made a location of a mining claim.

At the time there was in effect a Federal statute

which read as follows

:

"The officers, clerks, and employees in the

General Land Office are prohibited from di-

rectly or indirectly purchasing or becoming in-

terested in the purchase of any of the public

land; and any person who violates this section

shall forthwith be removed from his office."

(page 92.)

This was an action of ejectment to determine

the title to the disputed claim as between conflicting
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claimants, the United States not being involved in

any way. As shown by the briefs filed by the parties

claiming under the title of the mineral surveyor, it

was vigorously contended that: (1) the loss of em-

ployment being specifically named as a penalty in

the statute, the courts could prescribe no further

penalty; (2) in any event the only effect of the stat-

ute would be to make the mining location voidable,

which could only be at the instance of the United

States; (3) even if it be admitted that the mineral

surveyor was subject to the loss of his location "no

such loss could be asserted except in a proceeding

under proper process and pleading where the Gov-

ernment is a party." In the face of these conten-

tions the Supreme Court held that the surve^^or, be-

cause of his violation of the above quoted statute,

obtained no title or right wliatever to the mining

claim in question. In its decision the court used the

following language, (page 94)

:

"The general rule of law is that an act done
in violation of a statutory prohibition is void
and confers no right ui3on the wi'ongdoer; but
this rule is subject to the qualification that

when, upon a survey of the statute, its subject-

matter and the mischief sought to be prevented,

it appears that the legislature intended other-

wise, effect must be given to that intention. Mil-

ler vs. Amwon, 145 U. S. 421, 426, 86 L. Ed. 759,

762, 12 Sup. Ct. Rep. 884 ; Burck vs. Taylor, 152

U. S. 634, 649, 38 L. Ed. 578, 583, 14 Sup. Ct.



45

Eep. 696; Connolly vs. Union Sewer Pipe Co.,

184 U. S. 540, 548, 46 L. Ed. 679, 685, 22 Sup.
Ct. Rep. 431. Here we think the general rule

applies. The acts described in Sec. 452 are ex-

pressly prohibited under penalty of dismissal.

There is in its language nothing indicating that

its scope is to be confined to the exaction of that

penalty (Prosser vs. Finn, supra), or that acts

done in violation of it are to be valid against all

but the government. Nor is there anything in

its subject-matter or in the mischief sought to

be prevented which militates against the ap-

plication of the general rule. On the contrary,

it is reasonably inferable, from the language of

the section and the situation with which it deals,

that it is intended that violations of it shall be

attended bv the ordinary consequences of un-
lawful acts. We therefore are of opinion that

the readjusted location was void."

The foundation of the general principle of law

applied in the above cited eases, which is here con-

trolling, is recognized by the Washington Supreme

Court in the case of Andrews vs. Coulter, 163 Wash.

429, 431, 1 Pac. (2d) 320, 321, where the court ap-

proved and followed

*'the saying of Lord Mansfield in Holman vs.

Johnson, 1 Cowp. 431, 98 Eng. Reprint 1120,

followed in Higgins vs. McCrea, 116 U. S. 671,

677, 29 L. Ed. 764, 766:

'No court will lend its aid to a man who
founds his cause of action upon an immoral or

illegal act. If from the plaintiff's own stating,

or otherwise, the cause of action appear to arise

ex turpi causa, or the transgression of a positive

law of this country, there the court says he has
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no right to be assisted. It is upon that ground
the court goes, not for the sake of the defend-
ant, but because they will not lend their aid to

such a plaintiff.'
"

Perhaps the clearest statement of this principle

is that of Mr. Justice Brandeis in his dissenting

opinion in Olmstewd vs. United States, 277 U. S. 438,

484:

''The door of a court is not barred because

the plaintiff has committed a crime. The con-

firmed criminal is as much entitled to redress as

his most virtuous fellow citizen; no record of

crime, however long, makes one an outlaw. The
court's aid is denied only when he who seeks it

has violated the law in connection with the very
transaction as to which he seeks legal redress.

Then aid is denied despite the defendant's

wrong. It is denied in order to maintain respect

for law; in order to promote confidence in the

administration of justice; in order to preserve

the judicial process from contamination. The
rule is one, not of action, but of inaction. It is

sometimes spoken of as a rule of substantive

law. But it extends to matters of procedure as

well. A defense may be waived. It is waived

when not pleaded. But the objection that the

plaintiff comes with unclean hands will be taken

by the court itself. It will be taken despite the

wish to the contrary of all the parties to the

litigation. The court protects itself."

As authorities supporting the governing prin-

ciple above set forth, Mr. Justice Brandeis cites

manv cases from both federal and state courts.
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Under the facts alleged in the complaint and

the foregoing- authorities it is earnestly submitted

that the court's aid should be denied x^laintiff be-

cause he has violated the law in connection with the

very transaction as to which he is seeking legal

redress.

G. The Authorities Relied Upon by Plain-

tiff Are Not in Point.

The plaintiff relies principally upon three de-

cisions, none of which is governing in this case. The

first of these is the case of Gring vs. Ives, 222 U. S.

365. A reference to the original decision instead of

to the language in the subsequent Green!eaf case

(quoted by plaintiff) shows that the court decided,

first, that the marine railway was not an illegal

structure, and second, that if it had been the tug

boat had no right to recklessly and wantonly injure

it. There being no claim of reckless or even neg-

ligent action on the part of the defendant here, this

ease is of no authority.

The second is Converse vs. Portsmouth Cotton

Oil Refining Corp., 281 Fed. 981, which likewise is

not pertinent. As stated by the court in its decision,

the substantial and valuable right which was being

protected was that of a riparian owner to use water
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from the stream for its business. It is true that the

water was taken from the river by means of an in-

take structure "inconsiderable in size and so located

as not to impede in the least the navigation of the

creek," which was constructed without permission

from the Secretary of War. But the plaintiff made

no claim for damage to this intake structure. The

only damage complained of was that complainant's

business was interrupted because of lack of water

and that considerable injury was caused to its plant

and mechanical equipment. Furthermore, it is to be

remembered that the defendants filled up this navi-

gable stream '

' not only without authority but against

the protest of the army officer in charge and the

Harbor Commissioner of Norfolk."

For two reasons, therefore, the Converse case

is not in point. First, the complainant there did not

base its cause of action upon its own unlawful act or

claim the right to continue the unlawful structure,

but sought protection for its lawful riparian right.

(In the instant case the plaintiff seeks to recover

damages resulting solely from his own actions in

violation of the Federal statute.) Second, the acts

of the defendants in the Converse case were wrong-

ful. (In the instant case the defendant acted strictly

in compliance with the law.)
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The third case upon whieli plaintiff places great

reliance is that of People of State of Illinois ex rel

Commissioners of Highwai/s vs. Board of Super-

visors, 122 111. App. 40. There the County was ob-

ligated to pay one-half of the cost of constructing a

bridge and cooperated in the construction thereof by

appointing a connnittee to act with the township

officials who initiated the project. The bridge was

contracted for and substantially completed when the

County refused to pay its share, resulting in this

action to compel contribution. The defense of non-

compliance with Sec. 403 of 33 U. S. C. A. was cor-

rectly rejected by the court inasmuch as the County

was attempting to escape liability for the bridge on

account of its own failure to comply with the statute.

The court said (at p. 47)

:

"In Marsh vs. Fulton County, 77 U. S. 676,

the court said:

'The obligation to do justice rests upon all

persons, natural and artificial, and if a county
obtains the property or money of others without
authority, the law, independently of any statute,

will compel restitution or compensation.'

"If no action can be maintained against the

County of Whiteside for its share of the cost of

the bridge, the result will be the contractors

whose labor and money have constructed the

bridge will be compelled to lose it. If this is a

case where the consent of Congress should have
been obtained to the building of the bridge, the
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public authorities of the County should have
procured such consent. To permit the County,
by its own failure of duty in this regard, to re-

tain the benefits of the contract and refuse pay-
ment on the ground of its own neglect to proceed
in accordance with the act of Congress, is so

manifestly unjust and inequitable that it should
not be permitted to do so unless it is impera-
tively required by the mandates of the law."

Obviously this case does not aid the plaintiff.

Furthermore, the subsequent decision of Kessinger

vs. Standard Oil Co., 245 111. App. 376 (cert, denied

by 111. Sup. Ct. 246 111. App. XXX) directly sup-

ports defendant's position and is contrary to the

plaintiff's interpretation of the effect of the earlier

case.

The plaintiff also cites (p. 61) several authori-

ties in support of his contention that only the sov-

ereign can complain of the violation of a statute. It

is apparent from an examination of the cases that

such a principle is wholly inapplicable to the instant

suit. The cases cited go no further than to indicate

that where the illegality has become a completed

transaction, is wholly collateral to the rights of the

parties involved in the immediate suit, and where

the party who had violated the law does not assert

the right to continue in wrongdoing, the illegality

may not be raised by a party to the suit.
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The eases of Kerfoot vs. Farmers' and Merch-

ants' Bank, 218 U. S. 281; Hagerla vs. Miss. River

Boom Co., 202 Fed. 776, and Barron vs. McKinnon,

196 Fed. 933, are all instances of "completed trans-

actions" where in order to prevent a miscarriage of

justice it was proper for the court to say arguendo

"only the sovereign can complain." In some of the

cases where the defendant was the wrongdoer the

court denied recovery upon the ground that the

plaintiff could not take advantage of defendant's

violation of the law. Of this class are:

Sanders vs. Thornton, 97 Fed. 863.

Lucas vs. Federal Reserve Bank, 59 Fed. (2d)
617.

Stump vs. Sturm, 254 Fed. 535.

Rogers vs. N. C. d St. L. Rij. Co., 91 Fed. 299.

As stated in Blodgett vs. Lanyon Zinc Co., 120

Fed. 893, at page 897

:

"But a prohibition of the commencement or

of the maintenance of suits is not an inhibition

of defending them, and the appellee is the de-

fendant in the suit at hand."

None of the cases cited is pertinent to the

principle relied upon by defendant that no court

will lend its aid to a person who founds his cause,

of action upon an illegal act. In no ease cited by
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plaintiff do we find a situation where the plaintiff

claims the right (as does the plaintiff here) to con-

tinue in his own wrongdoing and bases his asserted

right to legal redress upon his own violation of the

law, in connection with the very transaction as to

which he seeks redress. No plaintiff has a right to

recover damages resulting from his inability to con-

tinue to do that which he had no lawful right to do.

H. The Argument of Plaintiff Submitted

IN Part II of His Brief (pp. 42-67) Is Not
Pertinent.

Plaintiff states (page 48) :

"If appellant had held a permit from the

Secretary of War, it seems to be admitted that

the appellant's boom could not have been de-

stroyed by the appellee, without compensation."

Defendant makeR no such admission.

If the fact were that plaintiff had complied with

the laws of the United States in the location, con-

struction and maintenance of his boom in the Co-

lumbia River, and if it were pertinent to the issues

presented, defendant would contend (and would con-

fidently expect to be sustained in the contention)

that even then the allegations in the complaint of

plaintiff are not sufficient to constitute a cause of

action against defendant for damages of the charac-

ter complained of by him.
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But that issue is not before the court. In the

location, construction and maintenance of his boom

X)laintiff has viohited the laws of the United States.

To the extent, however, that it is appropriate to do

so, by reason of the fact that plaintiff has argued

such question in part I of his brief, we shall present

defendant's views with respect thereto in part II

of this brief.

The point here made is that since plaintiff's

boom was an illegal structure in the Columbia River

in violation of the laws of the United States, he has

no legal right to come into a court of law to ask

compensation for the alleged damage to his illegal

structure and business. Neither the fact that de-

fendant is a licensee of the Federal Power Com-

mission, nor the provisions contained in said license,

nor the provisions contained in the Federal Water

Power Act are material to this issue.

Section 403, Title 33, U. S. C. A., was not re-

pealed or amended by the Federal Water Power

Act. The two acts are entirely separate and distinct

in their respective scopes and purposes.

Regardless of any provision in the Federal

Water Power Act (relied upon by plaintiff) or in

defendant's license, and regardless of the party

through whom the question is presented, plaintiff, a
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wrongdoer, may not have the aid of the eonrt to

obtain legal redress in connection with the very

transaction or property in respect of which he has

violated the law.

"The objection that plaintiff comes with
unclean hands will be taken by the court itself.

It will be taken despite the wish to the contrary
of all the parties to the litigation."

If this issue be determined in accordance with

the authorities and principles herein submitted by

defendant, then that ends the discussion. If this

issue be determined against defendant's contentions,

then and only then does it become timely or perti-

nent to consider the questions which will be dis-

cussed in part II.
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PART II.

THE ALLEGED DAMAGE IS NOT AN
IMPAIRMENT OF ANY PROPERTY RIGHT

OWNED BY PLAINTIFF WHICH IS RECOG-

NIZED UNDER THE LAWS OF THE STATE

OF WASHINGTON OR CREATED BY THE
FEDERAL WATER POWER ACT AND IS NOT
A DAMAGE FOR WHICH DEFENDANT IS

LIABLE.

The sole charge against defendant is that the

eonstruction of the dam at Rock Island caused the

speed and quantity of the stream flow over the shore

lands leased by him from the State of Washington

to be increased. There is no charge of negligence,

recklessness, wantonness or invasion of upland. All

of the damaged property was in the Columbia River,

below the line of ordinary high water. There is no

damage alleged other than a damage which plaintiff

asserts was caused by the alleged increase in the

si:)eed and quantity of the stream flow over the leased

shore lands.

The dam complained of by plaintiff was law-

fully placed in the river, which is a navigable water

of the United States under the paramount authority

of the United States, as an aid to navigation and

interstate commerce.
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It follows that mere ownership by plaintiff of the

booming lease, booms and logs in the booms or in the

alleged eddy is not sufficient. He must establish

ownership of more than these. First he must estab-

lish ownership of the right to place and maintain the

booms in the navigable highway of interstate com-

merce. That right may be obtained onlv from the

United States. That right plaintiff failed to obtain.

His booms were unlawful obstructions in the river.

But even more is required than possession by

plaintiff of the right to place the booms in the river.

If plaintiff is to prevail in this action, he must also

establish ownership of the right to the continuous

flow of the stream uninfluenced as to speed and

quantity by structures lawfully placed in the river

under the paramount authority of the United States

and in compliance with its laws, as an aid to naviga-

tion and interstate commerce. That, in fact, is a

right which plaintiff is here asserting and is a right

which plaintiff did not own.
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A. Under THE Laws OF THE State OF Wash-

ington Plaintiff Did Not Own a Pri-

vate Property Right Which Vested

IN Him Any Right to the Continuous

Flow of the Waters of the Columbia

River Uninfluenced by Structures

Lawfully in the River Under the Au-

thority OF THE United States as Aids

TO Navigation and Interstate Com-

merce.

Since plaintiff's entire ease is based upon his

theory that under the laws of the State of Wash-

ington he owned a property right which he alleges

was impaired by the Rock Island Project, it is x^er-

tinent to inquire carefully into the character of the

property right which plaintiff or his predecessor ac-

quired from the State of Washington.

Plaintiff alleges (Tr. 2) that he was the owner

of a booming lease, issued October 30, 1928, by the

Commissioner of Public Lands of Washington, cov-

ering certain unplatted first-class shore lands. There

is no alleged grant or ownership of uplands. There

is no alleged grant or ownership of a right to divert

or consume or use the waters of the Columbia River.

Plaintiff obtained, in legal effect, only a quitclaim

grant, for a limited period of years, of any interest



58

the State of Washington had in such shore lands,

restricted to a usage for "booming purposes." Sec-

tions 8004, 8005, Remington's Compiled Statutes.

If the shore lands covered by the lease had been

shore lands of a stream which was not a navigable

water of the United States, plaintiff, upon obtaining

the lease, would have possessed the lawful right to

place his booms in the waters of the stream over said

shore lands. But the fact was and is that the lease

covered shore lands which were shore lands of the

Columbia River, which is a navigable water of the

United States, over which the United States has

paramount and exclusive control under "its au-

thority to regulate commerce with foreign nations

and among the several states."

Consequently, before plaintiff could lawfully

place a boom in the waters of the Columbia River

it was necessary for him to comply with the require-

ments of Section 408, Title 33, U. S. C. A., as in-

dicated in Part I hereof. Without such compliance,

plaintiff had a grant from only one of the two neces-

sary grantors, from both of whom a grant was re-

quired before he could lawfully place and maintain,

a boom in the Columbia River.

Without such compliance plaintiff had no pri-

vate property right which authorized him to place

or maintain the booms in the river.
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Even thougli plaintiff had complied with such

requirements of the Federal statutes, he would not

have been possessed of the essential right to the con-

tinuous flow of the stream uninfluenced by defend-

ant's dam which was lawfully placed in the river in

accordance with the requirements of the Federal

Water Power Act.

Plaintiff did not own that right. Nor is such a

right recognized under the laws of the State of

Washington. To the contrary, all shore lands and

all riparian lands bordering upon the Columbia

River in the State of Washington, under the Imvs

of the State of Washingtofi are held subject to the

paramount authority of the United States to regu-

late and control the stream flow of the river in aid

of navigation and interstate commerce.

The paramountcy of the public right of naviga-

tion has always been u])held in the State of Wash-

ington and never denied. The supremacy of Federal

control in the case of those waters which are navi-

gable waters of the United States has always been

recognized and no Washington case contains any

implication to the contrary. Wherever the rights of

the owners of land abutting upon such navigable

w^aters, or of the State of Washington or its gran-

tees to any part of the bed underlying such waters,



60

has come before the court, the superiority of naviga-

tion has been either directly sustained or admitted.

Harbor Line Comm. vs. State ex rel. Yesler,

2 Wash. 530; 27 Pac. 550.

Morse vs. O'Connell, 7 Wash. 117; 34 Pac.
426.

Dawson vs. McMillan, 34 Wash. 269 ; 75 Pac.
807.

Grays Harbor Boom Co. vs. Lownesdale, 54
Wash. 83; 102 Pac. 1041.

Palmer vs. Peterson, 56 Wash. 74; 105 Pac.
179.

State vs. Sturtevant, 76 Wash. 158 ; 135 Pac.
1035.

Newell vs. Loeb, 11 Wash. 182 ; 137 Pac. 811.

Hill vs. Newell, 86 Wash. 227 ; 149 Pac. 951.

Hewitt-Lea Lbr. Co. vs. King Co., 113 Wash.
431 ; 194 Pac. 377.

Robinson vs. Silver Lake R. d- Lbr. Co., 153
Wash. 261 ; 279 Pac. 1109.

Port of Seattle vs. Oregon & Washington R.
Co., 255 U. S. 56, 64.

The following quotations are from Washington

decisions which pertain to tide and shore lands

:

"Of course, the rights of the state as above
stated are subject to the paramount right of the

United States to regulate commerce and naviga-

tion.
'

'

Harbor Line Comm. vs. State ex rel. Yesler,

2 Wash. 530, 535; 27 Pac. 550, 551.
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^'Tlie state by virtue of her sovereignty is

the owner of the tide lands within her terri-

torial limits and her power to control and dis-

pose of them is supreme, subject only to the

paramount authority of Congress to regulate

navigation.'*

Morse vs. O'ConneU, 7 Wash. 117, 119; 34

Pac. 426, 427.

"Being navigable water when the state sold

the bed thereof to the appellants as stated in

the finding No. 8, appellants took the title sub-

ject to the paramount rights of the public to

use the same for navigation. * * * By the mere
act of selling the land to the appellants the

state conferred no right upon them to interfere

with the rights of the public in the use of the

highwai//' (Italics supplied.)

Dawson vs. McMillan, 34 Wash. 269, 274; 75

Pac. 807, 809.

"Tide lands belonging primarily to the

state and subject to the rights of navigation

to be determined by the Secretary of War may
be granted or sold by the state without refer-

ence to any assertion of riparian ownership
in the land conveyed."

Grays Harbor Boom Company vs. Lownes-
dale, 54 Wash. 83, 89; 102 Pac. 1041, 1043.

"The conveyance by the state of tide lands
covered and uncovered by the flow and ebb of

the tide is not a substantial impairment of the

interest of the ]iublic in the navigable waters
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of the state and does not interfere with the
paramount right of Congress to regulate com-
merce with foreign nations and among the sev-

eral states.'^

Palmer vs. Peterson, 56 Wash. 74, 76; 105
Pac. 179, 180.

"The only right which the state has ever
undertaken to maintain in trust for the whole
people is the right of navigation."

State vs. Sturtevant, 16 Wash. 158, 163; 135
Pac. 1035, 1036.

"If this be the rule, then appellant and its

predecessors in interest, when they took title

from the Federal government, took only a base
or qualified title to that portion of the lands
embraced in the patent which were covered by
the navigable waters of Mercer Slough, and by
the law of the land, there was reserved the

paramount right not only of navigation, but
also of using the lands as might be required

in the improvement of navigation. In other

words, if this he an improvement of navigation,

nothing which appellant owned was taken or

damaged, and therefore there was no infringe-

ment of our constitutional provision herein-

before quoted.^' (Italics supplied.)

Hewitt-Lea Lhr. Co. vs. King Co., 113 Wash.
431, 436; 194 Pac. 377, 378.

Although riparian rights along navigable wa-

ters have been held non-existent in the State of

Washington (State vs. Sturtevant, supra), the court

has had occasion to refer to tlie paramountcy of the



63

public right of navigation in the cases dealing with

the rights of so-called ^^ riparian" owners.

"If these meanders are in the bed of the
river the appellants have no rights therein
because it is conceded that the river is a navi-
gable stream."t^

Newell vs. Loeh, 11 Wash. 182, 201; 137 Pac.
811, 818.

"So the Cowlitz River at the location of
the company's boom is navigable water of the

United States as well as of the state in the

sense that it is subject to the control of Con-
gress under the Commerce Clause of the Federal
Constitution, looking to the preservation of
navigation in the interest of interstate and for-

eign commerce."

Robinson vs. Silver Lake R. & Lhr. Co., 153
Wash. 261, 274; 279 Pac. 1109, 1113.

The United States Supreme Court has aptly

phrased the position of the State of Washington

in these words:

"So complete is the absence of riparian or

littoral rights that the state may—subject to

the superior rights of the United States

—

w^holly divert a navigable stream, sell the river

bed, and yet have impaired in so doing no
right of the upland owners whose land is

thereby separated from all contact with the

water."

Po)^t of Seattle vs. Oregon d Washington R.

Co., 255 U. S. 56, 64.
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The facts are (1) that plaintiff did not have

the right to place and maintain his booms in the

Columbia River in violation of the requirements of

Section 403 and 403a of Title 33, IT. S. C. A., and

(2) that plaintiff was not possessed of any private

property right superior to the paramount public

right of navigation and the paramount power of the

United States, in the interests of navigation and

interstate commerce, to regulate and control the

stream flow of the river.

It follows that plaintiff may not lawfully com-

plain that the construction of the Rock Island

Project has caused a change in the flow of the

waters of the Columbia River over said shore lands,

to the damage, as alleged, of his booming equipment

or business. He did not own any private property

right of such a character. Such a property right

is not and could not be recognized under the laws

of the State of Washington or the United States.

No private property right owned by plaintiff

has been damaged by the defendant. In the lan-

guage of the Supreme Court of Washington in the

case of Hewitt-Lea Lumber Co. vs. King Coimti},

113 Wash. 431, 436; 194 Pac. 377, 378.

" * * * nothing which appellant owned was
taken or damaged, and therefore there was no
infringement of our constitutional provision

hereinbefore quoted."
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B. The Federal Water Power Act Does

Not Create a New Property Right for

Plaintiff Which Vested in Him Any
Right to the Continuous Flow of the

Waters of the Columbia River Unin-

fluenced BY Structures Lawfully in

THE River Under the Authority of

THE United States as Aids to Naviga-

tion AND Interstate Commerce.

Since plaintiff bases his case upon one of the

provisions of the Federal Water Power Act (sub-

division (c) of Section 803, Title 16, U. S. C. A.),

we shall indicate significant provisions thereof, to

which plaintiff has not directed the attention of the

court, to the end that the court may have before it

a brief review of the scope and purposes of the

entire act.

In Section 796 of the act the term "navigable

waters" is defined as "those parts of streams or

other bodies of water over which Congress has juris-

diction under its authority to regulate commerce

with foreign nations and among the several states

* * *." Of necessity it is conceded by plaintiff

that the Columbia River is such a water.

By Section 797 of the act, subsection (d), the

Pederal Water Power Commission is authorized and
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empowered "to issue licenses * * * for the purpose

of constructing, operating and maintaining dams

* * *, power houses * * * or other project works

necessary or convenient for the development and

improvement of navigation and for the develop-

ment * * * of power * * * or for the purpose of

utilizing surplus water or water power from any

government dam * * *."

In the Columbia River, a navigable water of

the United States, the Federal Power Commission

has authority only to license projects "necessary or

convenient for the development and improvement

of navigation."

It is provided, however, that "no license affect-

ing the navigable capacity of an}^ navigable waters

of the United States shall be issued until the plans

of the dam or other structures affecting the navi-

gation have been approved by the Chief of Engi-

neers and the Secretary of War."

It is provided further that "whenever the con-

templated improvement is, in the judgment of the

Commission, desirable and justified in the public

interest for the purpose of improving or develop-

ing a waterway or waterways for the use or benefit

of interstate or foreign commerce, a finding to that

effect shall be made by the Commission and shall
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become a part of the records of the Commission."

There is such a finding by the Commission with

respect to the Rock Island Project for which license

was issued to defendant's assignor.

By Section 802 an applicant for a license is

required to submit "satisfactory evidence that the

applicant has complied with the requirements of

the laws of the state or states within which the pro-

posed project is to be located with respect to bed

and banks and to the appropriation, diversion and

use of water for water power purposes and with

respect to the right to engage in the business of

developing, transmitting and distributing power,

* * *." Defendant fully complied with such re-

quirements.

By Section 803 of the act it is required that

all licenses shall be issued upon the following con-

ditions, among others

:

The project shall [sub-section (a)] be such as

in the judgment of the Commission ''will he best

adapted to a comprehensive scheme of improvement

and utilization for the purposes of navigation, of

irater power development, and of other heneficial

uses * * * >>

The licensee is required [sub-section (c)] to

maintain the project works "in a condition of re-
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pair adequate for the purpose of navigation and

for the efficient operation of said works in the

development and transmission of power * * * and

shall so maintain and operate said works as not

to impair navigation, and shall conform to such

rules and regulations as the Commission may from

time to time prescribe for the protection of life,

health and property. Each licensee hereunder shall

be liable for all damages occasioned to the property

of others in the construction, maintenance or opera-

tion of the project works or of the works appur-

tenant or accessory thereto, constructed under the

license, and in no event shall the United States be

liable therefor." We shall later discuss the mean-

ing of the words ''property of others" as used in

the foregoing subdivision of the act.

By Section 804 it is provided that if the project

works are to be constructed across, along or in

any of the navigable waters of the United States,

the Commission may require that the licensee "to

the extent necessary to preserve and improve navi-

gation facilities" shall construct ''in whole or in

part, without expense to the United States, in con-

nection with such dam, a lock or locks * * * or

other structures for navigation purposes, in accord-

ance with plans and specifications approved by the
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Chief of Eiio-ineers and Secretary of War and made

a part of such license."

By Section 807 it is provided that the United

States, upon the terms therein designated, may re-

capture the project works.

By Section 822 it is x^i'ovided that nothing

contained in the act shall he construed as affecting

or interfering ''with the laws of the respective states

relating to the control, appropriation and use, or

distribution of water used in irrigation or for

municipal or other uses, or any vested right

acquired therein." This section, contrary to the

contentions of plaintiff (Br. pp. 27-29), has no

application to the alleged rights of plaintitf. He

does not and may not claim that he has any right,

vested or otherwise, to the "control, appropriation

or use or distribution of water iised in irrigation

or for municipal or other uses. Plaintiff can law-

fully assert only a title to a booming lease, acquired

from the state in 1928, which gave him only what-

ever right the state could then give to use the shore

lands in question for booming purposes.

The foregoing provisions of the Federal Water

Power Act indicate (1) that the project of defend-

ant is but a unit in a comprehensive program of

the Federal government for the development and
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improvement of navigation, in a highway of inter-

state commerce over which, for such purposes, the

United States has paramount and exclusive control

;

and (2) that the United States and the public are

in fact partners of the licensee in the development

of the project and are two of the primary benefi-

ciaries thereof; and (3) that defendant is not a

wrongdoer who has unlawfully appropriated a right-

to place an obstruction in the river highway of

interstate commerce in violation of the laws of the

United States; and (4) the character and scope of

defendant's license and project.

The specific language in subdivision (c) of

Section 803 of the act, upon which plaintiff relies

is as follows

:

"Each licensee hereunder shall be liable

for all damages occasioned to the property of
others by the construction, maintenance or

operation of the project works or of the works
appurtenant or accessory thereto, constructed

under the license, and in no event shall the

United States be liable therefor." (Italics sup-

plied.)

Upon these words plaintiff bases his whole case.

The argument is that the portion of the Federal

Water Power Act above quoted requires defendant

to pay for damages occasioned "to property of

others"; that plaintiff's alleged booming lease.
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booms and lo^s therein were his ''property/' and

were recognized as such under the laws of the State

of Washington (which is not true to the extent

asserted by plaintiff, as indicated, supra) ; that

when the booms and logs floated down the river he

sustained a damage for which he is entitled to

compensation because the cause of the disappearance

of the "property" was the alleged increase of the

speed and quantity of the stream flow at that

place.

It is the position of the defendant that the

language of the enactment clearly indicates that

said provision was inserted only as an immunity

clause for the protection of the United States and

not for the benefit of third parties; and that it

should be considered as nothing more than a stipu-

lation between the licensee and the United States

that if the construction and maintenance of the

licensed project caused damages to the property of

third parties for which there is a right of recovery,

such right of recovery should be enforced against

the licensee and not against the United States, and

such damages should be paid by the licensee and not

by the United States.

The words ''and in no event shall the United

States be liable therefor" seem significant. The

word "therefor" refers to the damages, to the prop-
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erty of others, for which liability is imposed upon

the licensee. It reasonably follows that the liability

for the damages, from which the government by the

stipulation is relieved, is the liability for the same

damages which is imposed upon the licensee. The

word "damages," as used, must be taken in the

legal acceptation of the term as meaning compensa-

tion which the Jaw will award for an injury done.

Scott vs. Donald, 165 U. S. 58, 86. If there be no

liability under the law for the asserted damage,

neither the United States nor the licensee would be

liable.

We submit that it requires a strained and un-

reasonable construction of the provision, and one

which is contrary to the apparent purpose of the

enactment, as indicated by the language used, to

hold that thereby the Congress hj implication in-

tended to or did create new rights for third parties.

Plaintiff closes Part I of his brief with the

argument (page 34)

:

''The license is a legislative grant. Statutes

granting such rights are strictly construed. The
rule is that only such rights and powers will

be held to have been granted as are expressly

conferred by the statute."

This may be the rule as against the public, the

granting power itself. But no rule requires a liberal,
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strained and unwarranted construction in favor of

third parties. A fortiori, when the licensee is placed

pro tanto in the position of the granting power, and

prosecutes a work of public benefit, a third-party

claim adverse to the public right is certainly en-

titled to no such rule of liberal construction. Plain-

tiff's plea of liberal construction seems to come

with little grace from one whose claim is in deroga-

tion of the public right.

If the Congress had intended to require a

licensee to pay for a damage for which the United

States itself would not be required to pay and had

intended to create some new right in favor of third

parties in derogation of the public right, it would

have said so in clear and unmistakable language,

and would not have left the imposition of such a

liability or the creation of such new right to be

speculatively implied from its use of the words

"property of others."

Plaintiff argues, nevertheless, that it is the duty

of this court to hold that even though there be no

language in the Federal Water Power Act granting

to any one the right here asserted by plaintiff, even

though the Columbia River be a navigable water of

the United States, even though plaintiff's booms and

property alleged to have been damaged are unlaw-

ful structures in the Columbia River, even though
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the defendant 's project is located and constructed in

accordance with the laws of the United States and

the State of Washington, as a project "best adapted

to a scheme (of the United States) of improvement

and utilization for the purposes of navigation, of

water power development, and of other beneficial

uses," and even though all private property in, on

or adjacent to the Columbia River, under the laws

of the State of Washington and the laws of the

United States, is impressed with the servitude in

favor of the paramount and superior right of the

Federal government to control the stream flow of the

river in the interests of navigation and interstate

commerce, the said provision of the Federal Water

Power Act operates to vest in him a new right, one

which he did not have before, and one which he

may now assert against defendant, the licensee of

the United States, who is in no respect a wrongdoer.

Defendant asserts that the law is to the con-

trary.

Alabama Power Co. vs. Smith, 155 So. 601
(Ala.).

Corrifjan Transp. Co. vs. Sanitary Dist., 125
Fed. 611.

Brooks vs. Cedar Brook and S. C. R. Imp.,
19 At. 87.
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Funk vs. Inland Poiver Co., 164 Wash. 110,
1 Pac. (2d) 872.

Hubbard vs. Toledo, 21 Ohio State 379.

The Little Miami Ele. Co. vs. Cincinnati, 30
Ohio State 629, 643.

Slincjerland vs. International Cont. Co., 61
N. E. 995.

U. S. vs. Chandler-Bunbar Water P. Co.,

229 U. S. 53.

In Alabama Power Co. vs. Smith, 155 So. 601,

604, a dam was constructed under license issued by

the Federal Power Commission. In the operation of

the dam an unusual quantity of water was released

causing injury to a coffer dam which had been in-

stalled in the river below by a contractor engaged

in erecting a bridge pier. The contractor sued for

damages and claimed the benefit of the federal

license provision requiring the licensee to pay dam-

ages occasioned to the property of others. The Ala-

bama court said:

''We are of the opinion the above-noted
provision was not intended to create any lia-

bility, but was inserted more as a matter of

precaution, and to the end that whatever dam-
ages may legally arise are to be assumed by the

licensee. Corrigan Transp. Co. vs. Sanitary Dis-

trict, 125 Fed. 611. We tind nothing in the cases

of Ford d Son vs. Little Falls Fibre Co., 280
U. S. 369, Taylor vs. Indiana rf? Michigan Elec.

Co., 151 N. W. 739, Levin vs. Philadelphia Elec.
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Poir. Co., 34 Fed. (2d) 224, and Wine vs. North-
ern Pac. By. Co., 136 Pac. 387, that in any man-
ner conflicts with these views. * * * Speaking to

the provision in the Federal Water Power Act
found in 16 U. S. C. A., Sec. 803 (c), counsel
for appellee in reply brief, say: 'We have never
urged that these provisions imposed any lia-

bility on appellant. We simply insist that the

granting of the j^ermit conferred no immunity.'
This, likewise, is our view and that the law is

now, as it was when the Hamilton and Burnett
cases, supra, were decided that liability follows

from proven negligence, and against such lia-

bility the permit and license for construction

and operation intended no immunity."

In Corrigan Transp. Co. vs. Sanitary District,

125 Fed. 611, 613, a barge was injured by the in-

creased current of the Chicago River as it passed

by a bridge pier, to the alleged damage of plaintiff,

who claimed that the increased current was due to

water dumped into the river by the Sanitary Dis-

trict. The plaintiff, to some extent, relied upon a

clause in the permit obtained by the Sanitary Dis-

trict which required defendant to assume all re-

sponsibility for damages "in the premises." The

court said:

"The clause of the final permit above

quoted requiring the respondent to assume all

responsibility for damages in the premises can-

not be c(mstrued as meaning more than that

whatever damages may legally arise are to be

assumed by respondent. It does not create any

liability but would seem to have been inserted
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as an extra precaution. The Secretary of War
could neither create nor wipe out a legal cause
of action. The liability referred to is a 'legal

liability ' springing out of the acts of respondent
existing, if at all, entirely independent of said

clause.''

A similar principle was followed in The Little

Miami Elevator Co. vs. Cincinnati, 30 Ohio State

629, 643, where the court said

:

"There considerations lead us to conclude
that it was not the intention of the legislature

to protect and save, as the subject of future
grant, the water power to which there was not
then an outstanding right or claim.

The clause of the act of 1863, in making
the city liable for all damages, is significant.

There can be no legal damages without an in-

jury, and no injury where no legal right is

invaded."

It is the position of defendant that by reason

of the foregoing facts, principles and authorities,

the provisions in the Federal Water Power Act

relative to payment by licensee of compensation

for damage to "property of others" do not create

for or vest in plaintiff a new right (which he did

not have), namely, a right to claim compensation

for an alleged damage to property, which under the

Federal law applicable was illegally in the Columbia

River, and which under all circumstances, and at

all times, and under the established "rule of prop-
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erty" in the State of Washington was impressed

with a servitude in favor of the public right of

navigation and the paramount power of the United

States to regulate and control the stream flow in aid

of navigation and interstate commerce.

To hold to the contrary will in this case result

in plaintiff being given a reward for violating the

positive laws of the United States.

To hold to the contrary will enable plaintiff to

obtain the money equivalent of an alleged right

which he did not own, and which clearly he could

not obtain in any event, if at all, without a grant

from the United States (which he did not have)

and which he could not obtain in any event, if at

all, without compliance with the laws of the United

States.

To hold to the contrary would require a strained

construction of the statute creating an asserted right

in favor of one claiming its benefits, in a case in

which a claimed right is asserted against a para-

mount public right.

We urge that by reason of the provisions in

the Federal Water Power Act imposing liability

upon the licensee for damages to the property of

others, plaintiff did not obtain any new rights.
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C. The Federal Water Power Act Does
Not Impose Liability Upon Licensee

for Damage to Property Unlawfully
IN THE Columbia River in Violation of

THE Laws of the United States.

Plaintiff does not and may not successfully

assert that the Federal Water Power Act repeals

Section 403, Title 33, U. S. 0. A.

It is the position of defendant that regardless

of all theories advanced by plaintiff, the Congress

never intended that a licensee of the United States,

lawfully engaged in the location and construction of

a project for the improvement of a navigable river

of the United States, in the public interest and in

the interests of navigation and interstate commerce,

and in accordance with the laws of the United States

would be required under any circumstances to com-

pensate a property owner for a damage of the char-

acter complained of by plaintiff (absent negligence,

willfulness or wantonness) to property which is in

the river in violation of the positive laws of the

United States.

If there be such liability upon either the United

States or its licensee, the entire program and com-

prehensive scheme of the Congress for the im-

provement of navigable waters in the interests of
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navigation and interstate commerce, through the

development of such projects under licenses issued

by the Federal Power Commission, may be effec-

tively nullified by a designing citizen who is suc-

cessful in unlawfully placing structures of value,

either actual or potential, in the river, without notice

to the United States. The feasibility and practica-

bility of development of a project by a licensee,

which would carry with it liability for damages

caused by change in the stream flow which might

adversely affect such unlawful structures, would

become dependent upon the value of such unlawful

structures. Even though the structures be of small

value, the profits accruing to the individual through

use of same ma}" be of great value. In any event,

it is not reasonable to suppose that the owner would

be timid as to the amount of compensation de-

manded.

If, however, an attem]^t were made by a licensee

to develop a project, the owner of such illegal struc-

tures would obtain as compensation the money

equivalent of the value of such unlawful structures

and his business in connection therewith and of

the right to permanently maintain and operate same

in the river, even though he could not lawfully

obtain that right.
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We assert, upon principle, that this was not the

intention of the Congress and that the Federal Wa-

ter Power Act may not be reasonably construed to

impose such a liability upon the licensee or create

such a right in plaintiff.

Under the authorities which are definitely in

point and controlling, and which involve the right

of the owners of property illegally constructed or

maintained to receive compensation for the taking

or damage of such property, it is the settled doc-

trine that the owner of an illegal structure main-

tained in violation of law is not entitled to compen-

sation for the taking of the structure or the chance

of maintaining it in the future.

Joly vs. City of Salem (Mass.), 177 N. E. 121.

Kingsland vs. Mayor (N. Y.), 18 N. E. 435.

In re Union Depot St. Ry. & Transfer Co.

(Minn.), 17 N. W. 626.

Diedrich vs. The NortJnvestern Union Ry.
Co., 42 Wis. 248, 24 Am. Rep. 399.

Thus, in the above cited case of Joly vs. City of

Salem (Mass.), 177 N. E. 121 (which was a proceed-

ing to assess damages for the taking of certain filled

flats), where the property owner had filled certain

flats in navigable waters without a license from the

Secretary of War as required by Section 403, of

I
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Title 33, U. S. C. A., the oourt held he was not

entitled to recover for the value of the flats created

by the illegal filling- and that he should not be

allowed anything on account of the loss or impair-

ment of a privilege which he was enjoying contrary

to law. The court said (p. 123) :

"It is settled, with some possible excep-

tions, that nothing can be allowed by way of

compensation for privileges which the owner
of land taken enjoys contrary to law or to

public right."

These cases have construed the word "prop-

erty" in the constitutional due process clauses to

include only such property as is lawfully owned and

mmnta,ined hy the party seeking compensation and

to exclude all illegal structures maintained in viola-

tion of law. It is submitted that this same construc-

tion should be applied to the word "property" as

used in the license issued by the Federal Power

Commission to the defendants. Accordingly and

regardless of any other issue in the case, this provi-

sion, which is exclusively relied upon by plaintiff

as the basis of his case, does not require and may

not be reasonably construed to require the defendant

to compensate the plaintiff for the alleged damage

to his booms, which were constructed and main-

tained in the Columbia River in violation of the

law of the United States.
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D. The Alleged Damage Is Nothing More
Than the Incidental Consequence of

THE Lawful Exercise by the United

States of Its Paramount Right to Im-

prove THE Columbia River in the In-

terests OF Navigation and Interstate

Commerce, for Which Plaintiff May
Not Recover From Either the United

States or Defendant.

1. The United States would not be liable for the

alleged damage if it had directly constructed the

Rock Island Project, because no property right

owned by plaintiff was impaired by the project.

It is clear that if the United States had directly

constructed the Rock Island Project it would not

have been liable to plaintiff because no property

right o\^med by plaintiff was impaired by the project.

The United States Supreme Court has repeat-

edly held that the right of any person to occupy any

portion of the navigable waters of the United States

is impressed with a servitude in favor of the public

right of navigation. For a damage to such property

of the character complained of by plaintiff, which is

the incidental consequence of the lawful and proper

exercise of the paramount Federal power to improve

the navigable water in the interests of the public,
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navigation and interstate commerce (which does not

involve an invasion of upland), the property owner

may not recover.

Barney vs. Keokuk, 94 IT. S. 324.

Northern Transp, Co. vs. Chicago, 99 U. S.

635.

Gibson vs. U. S., 166 U. S. 269.

Scranton vs. Wheeler, 179 U. S. 141.

Bedford vs. U. S., 192 U. S. 217,

Philadelphia Company vs. Stimson, 223 U. S.

605.

U. S. vs. Chandler-Dunhar W. P. Co., 229 U.
S. 53.

Lewis Blue Point Oyster Co. vs. Briggs, 229
U. S. 82.

Jackson vs. U. S., 230 U. S. 1.

Greenleaf-Johnson Lhr. Co. vs. Garrison, 237

U. S. 251.

Willink vs. U. S., 240 U. S. 572.

Salliotte vs. King Lhr. Co., 122 Fed. 378. (C.

C. A. 6th Circuit; Certiorari denied 191 U.

S. 569).

Sanguinetti vs. U. S., 264 U. S. 146.

Christman vs. U. S., 14: Fed. (2d) 112.
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As illustrative of the force of the rule we quote

from Gibson vs. United States, 166 U. S. 269, 272,

275, 276

:

"All navigable waters are under the con-

trol of the United States for the purpose of reg-

ulating and improving navigation, and although

the title to the shore and submerged soil is in the

various states and individual owners under
them, it is always subject to the servitude in

respect of navigation created in favor of the

Federal government by the Constitution. * * *

Tlie Fifth amendment to the Constitution

of the United States provides that private prop-
erty shall not 'be taken for public use without
just compensation.' Here, however, the damage
of which Mrs. Gibson complained was not the

result of the taking of any part of her property
whether upland or submerged, or a direct inva-

sion thereof, but the incidental consequence of

the lawful and proper exercise of a govern-
mental power. * * *

Moreover, riparian ownership is subject to

the obligation to suffer the consequences of the

improvement of navigation in the exercise of the

dominant right of the government in that re-

gard. The Legislative authority for these works
consisted simply in an appropriation for their

construction, faut this was an assertion of a right

belonging to the government to which riparian

property w^as subject and not of a right to ap-

propriate private property not burdened with
such servitude to public purposes."

In United States vs. Chandler-Dunhar Water

Poiver Co. it was held that the government could
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construct a canal for navigation around plaintiff's

hydro-electric plant, and that the power company

was not entitled to compensation for either its sub-

merged lands or for the loss of the stream flow. The

court said (p. 70) :

"But every such structure in the water of a
navigable river is subordinate to the right of
navigation and subject to the obligation to suf-

fer the consequence of the improvement of navi-
gation and must be removed if Congress in the

assertion of its power over navigation shall de-

termine that their continuance is detrimental
to the public interests in the navigation of the
river.

'

'

In SalUoffe vs. King Lumher Co. (122 Fed. 378,

384, C. C. A. 6th Circuit; Certiorari denied, 191 U.

S. 569), the damage complained of was caused by the

deflection of the current of the stream by reason of

dredging alongside of the pier of a new bridge. The

court said:

"The injury done has not been by flooding

or any sort of possession, l)ut simply by the nat-

ural effect of the flow of the current upon a bank
against which it has always flowed. Its volimie

and force have been increased, but the force is

exerted between the river banks, and has not in-

volved the surface of plaintiff's land. The inci-

dental injury was one which might have hQen
guarded against by a protecting line of piles or

by a sea wall, and the question at last is as to

whose duty it was to properly protect a river

bank, exposed to waste by the increased volume
and force of the current to which it is exposed.
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That sTich a (Consequential injury is a taking or
appropriation, we cannot agree."

The property owner was not permitted to re-

cover.

In the instant case there is no contention that

the damage complained of by plaintiff resulted from

any invasion of upland or the backing up of the

water of the river above the line of ordinary high

water. All of the damages of which plaintiff here

complains were an incident to the lawful improve-

ment of the Columbia River in aid of navigation and

for the benefit of interstate commerce made by de-

fendant who was not a wrongdoer, in accordance

with the "comprehensive scheme" adopted by the

United States for such purposes. Consequently it

would be impossi])le for plaintiff to recover from the

United States for the damage here complained of by

him had the project been constructed and main-

tained directly by the United States.

In the language of plaintiff (p. 49), "with or

without a permit (compliance with the requirements

of Section 403) appellant's boom could be taken or

destroyed by the Federal Government without com-

pensation * * *."

The reason for the non-liability of the United

States is not the sovereignty of the United States,
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If the United States, constructing the project, ap-

propriated plaintiff's uplands (if any) or any pri-

vate property right of plaintiff, the sovereignty of

the United States would not exempt it from liability

to plaintiff. The real reason for the non-liability of

the United States is that plaintiff was possessed of

no property right which was damaged. Nothing

which plaintiff owned would have been taken or

damaged.
,

In Hewitt-Lea Lumher Co. vs. King County

(cited by plaintiff at pages 15 and 46), 113 Wash.

431, 436, 194 Pac. 377, 378, the Washington Supreme

Court clearly states the controlling principle

:

"* * * In all of these cases it was held that

the government, in carrying out the improve-
ment of navigation authorized and directed hy
act of Congress, might take, use, or consequently

damage submerged lands belonging to private

owners without making compensation, upon the

theory that the owner of such submerged lands

had a qualified title only, which was subject not

only to the paramount right of the public to

carry on navigation thereover in its natural

state, but likewise to the paramount right of

Congress to improve navigation, and a taking,

if any there was, was not the taking of anything
which belonged to the holder of such qualified

title. Tlie right to take or damage such sub-

merged lands should not be confused with the

flooding of adjacent lands by raising the stream

above its natural level. The distinction in this

class of cases is clearly pointed out in United
State.^ vs. Cress, 243 U.^ S. 316.
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If this be the rule, then appellant and its

predeeessors in interest, when they took title

from the Federal govei-nnient, took only a base
or qualified title to that portion of the lands
embraced in the patent which were covered by
the navigable waters of Mercer Slough, and by
the law of the land, there was reserved the para-
mount right not only of navigation, but also of
using the lands as might be required in the im-
provement of navigation. In other words, if

this be an improvement of navigation, nothing
which appellant owned was taken or damaged,
and therefore there was no infringement of our
constitutional provision hereinbefore quoted."

2. The defendant as licensee of the United

States is not liable for the alleged damage because

no property right owned by plaintiff has been im-

paired by the project.

Admitting the non-liability of the United States

(had it directly constructed the project), plaintiff

asserts that he may recover from defendant because

defendant is not the United States—it is only a

licensee of the United States.

It is the position of defendant that as licensee of

the Federal Power Commission defendant is not

liable to jjlaintiff for the consequential or inci-

dental damages here complained of by plaintiff, for

the same reason that the United States would not

have been liable if it had directly constructed the

project.
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Salliotte vs. King Bridge Co., 122 Fed. 378.

Corrigan Transp. Co. vs. Sanitary Bist., 125

Fed. 611.

Northern Transportation Co. vs. Chicago, 99
U. S. 635.

Burnett vs. Alabama P. Co., 74 So. 459 (Ala.).

Hewitt-Lea Lhr. Co. vs. King County, 113
Wash. 431, 194 Pae. 377.

Monongahela Navigation Co. vs. U. S., 148

U. S. 312.

Cleveland & P. R. Co. vs. Pittsburg CoaJ Co.,

176 Atl. 7 (Pa.).

Oliver vs. City of Richmond, 178 S. E. 48
(Va.).

In the Corrigan Transp. Co. case a barge owner

sued the Sanitary District for damages due to diffi-

culties encountered in navigating the Chicago River.

By reason of the introduction of the waters of Lake

Michigan through the Sanitary District's sewage

canal, a strong current was created past the piers of

a certain bridge. The court said:

'

' Has the general government not the power
to so reconstruct or change navigable streams

as it may deem best for the public use? Cer-

tainly if it has it can permit others to do so."

Corrigan Transp. Co. vs. Sanitary Bist., 125

Fed. 611, 614.
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In the Snlliotfe case certain townsliips in Mielii-

gan, together with an Electric Railway, constrncted

a new bridge. Deepening of the channel alongside

one of the piers caused the current to be deflected

toward the riparian land of the plaintiff. He sued

the contractor. The court said :

"The King Bridge Company was but an
agent of the townships in the construction of

this bridge and is entitled to any exemption
from liability which exists in favor of the su-

pervisors or of the state itself."

SaUioffc vs. King Bridge Co., 122 Fed. 378.

883.

In Northern Transportation Co. vfi. Chicago, a

tunnel was constructed along the line of La Salle

Street and underneath the Chicago River. A ripar-

ian owner claimed damages by reason of being de-

prived of access to his property during the i:>rose-

cution of the work. The tunnel was built by the City

of Chicago. The court said

:

"But it is the prerogative of the State to

he exempt from coercion by suit, except by its

own consent. This prerogative would amount to

nothing if it does not protect the agents for im-
proving highways which the State is compelled
to employ."

Northern Transportation Co. vs. Chicago, 99
U. S. 635.
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In the Burnett case the power company created

a reservoir over logged off land where the trees and

stumps were left standing. Plaintiff, a nearby resi-

dent, claimed damages to health by reason of stag-

nant water and decomposing vegetation. The court

said:

"As the government had the authority to

construct the dam it could delegate this river

improvement to another and if its requirements
as to construction were complied with by the

agent there could bG no liability against the said

agent."

Burnett vs. Alahamn P. Co. (Ala.), 74 So.

459, 468.

The Hewitt-Lea case involved the Lake Wash-

ington canal which was built directly by King Coun-

ty. While in this case damages were allowed to a

riparian owner because the court held the Lake

Washington canal was an artificial canal and there-

fore the improvement was not in aid of the naviga-

bility of Lake Washington, on the subject of dele-

gated authority, the court said:

"That the improvement was undertaken

and carried out not under direct authority of

Congress but by King County by a permission

of Congress for the use and benefit of the gen-

eral public, does not seem to affect the question.

If appellant's title was at all times subject to

the right to improve navigation for the public

l)enefit, it cannot complain because the federal

government instead of doing the work, directly

permitted others to do it for the snme purpose.
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Monongnhela Navigation Co. vs. U. S., 148 U. S.
312."

Hewitt-Lea Lhr. Co. vs. King County, 113
Wash. 4:U, 437 ; 194 Par. 377.

The same doctrine, while not stated directly, is

nevertheless implied in the Monofigahela bridge case.

The court said:

**That in the absence of Congressional ac-

tion the state of Pennsylvania had the power
either acting itself, or through a corporation
which it chartered, to improve the navigation of

the river by means of locks and dams, and also

to authorize the exaction of tolls for the uses of

such improvements, are matters upon which
there can be no dispute in view^ of the many
decisions of this court."

Monongahela Navigation Co. vs. U. S., 148 II.

S. 314, 329.

A case which is directly in point is Cleveland

d' P. R. Co, vs. PittshnrgJi Coal Co., 176 Atl. 7 (Pa.).

The Federal Government had canalized a small trib-

utary of the Ohio Eiver by a dam put in the Ohio

Eiver below the mouth of the tributary, thus making

it navigable for a distance above the mouth. In pe-

riods of low water the small stream filled up with

sand and silt so that a coal company, having a pier

in the river, was compelled to dredge the channel in

front of its pier. It did so under permit from the

Federal Government. The riparian owner claiming
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to own the fee of the bed of the river sought to en-

join such dredging, but his right to do so was denied.

The Pennsylvania court said:

''When defendant, pursuant to Federal per-
mit, improves navigation by dredging the chan-
nel, it exercises a federal power; that power is

not exhausted by the original improvement re-

sulting from the construction of the dam which
created the backwater, but continues for the

improvement of navigation as and when re-

quired."

Cleveland dc P. R. Co. vs. Pittsburgh Coal Co.

(Pa.), 176 Atl. 7, 10.

The Virginia court, in Oliver vs. City of Rich-

mond, 178 S. E. 48, has held that a state is free from

liability for incidental damages to the same extent

that the Federal government is thus exempt when

constructing aids to navigation.

In dealing with the contention that the rights

were not the same in a case where the City of Rich-

mond, Virginia, was engaged in dredging the James

River under authority granted by the Virginia stat-

utes, the Virginia court said:

"It has been argued that the same rule does
not apply when the state is improving naviga-
tion as applies when the improvement is being
made by the Federal Government; that in the

case at bar the proceedings are had under the

Virginia Constitution and statutes, and com-
pensation is authorized under them for damages
to land even though no land is taken.
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We tliiiik the answei' to this eonteiitioii is

that it is the character of the right of the

riparian owner in the flowing water in a naviga-
ble stream adjacent to his lands that is the test,

rather than whether the improvement of navi-
gation is being done by the IJnited States or the

state. His right, as we have seen, is subordinate
to the improvement of navigation. In other
words, where there is no actual taking of his

property (and as to flowing water in a navi-

gable stream he has no property right which
does not yield to navigation), the owner is not
allowed compensation for his consequential dam-
age. The right and title of the plaintiffs in eri'or

in the waters of James River were at all times
subject to the right to improve navigation for

the benefit of the public, and they will not be

heard to complain because instead of the Federal
government actually condemning the lands it

directed the state to do it under express author-
ity by an act of Congress for the dominant
purpose. They had no property right in the

flow of the water by their lands in so far a^s the

government's right to improve navigation is

concerned, and therefore they are entitled to no
compensation if the water is diverted and ac-

cess to it cut oif by the improvement." (Italics

ours.

)

Oliver vs. City of Richmond, 178 S. E. 48,

52, 53.

The reason for the non-liability of defendant is

not the sovereignty of the United States. Defendant

does not pretend to have any of the powers incident

to the sovereignty of the United States, except to

the extent that defendant, as licensee, is granted the

right to exercise the power of eminent domain to
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the extent provided in the Federal Water Power

Act.

The real reason for the non-liability of de-

fendant to plaintiff is that '* nothing which appellant

owned was taken or damaged."

E. DEFENDANT'S LICENSE FOR THE ROCK

ISLAND Project May or May Not Be a

Valuable Privilege. Whether It Is or

Is Not Is Immaterial.

Throughout his brief plaintiff has advanced,

among others, two general arguments which are un-

sound in application to the facts of this case.

The first of these arguments is presented by

plaintiff's quotation in italics (page 18) of the fol-

lowing language from the decision in the Ford case

:

''Especially is there reason for such pro-

tection (private property rights) when as here

their sacrifice may be involved in the grant of

a valuable privilege to a licensee."

Again at page 32 of his brief plaintiff speculates

that Congress, in the Federal Water Power Act,

imposed liability upon the licensee for damage occa-

sioned by the project to the property of others be-

cause "it was thought that the recipient of such a

valuable privilege should be required to compen-
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sate those whose property is damaged or destroyed

as a result of the exercise of that privilege.
'

'

As applied to the facts in the Ford case, where

the flash boards installed on the federal dam were

not aids to navigation and were solely for the benefit

of the Ford Company, such a comment may have

been in order, although even there such a comment

is only remotely pertinent, if at all, to the decision.

Such comment is not, we submit, material or

pertinent in any respect to the determination of

the meaning of the term "property of others" as

used in subsection (c) of Section 803 of the Federal

Water Power Act, or in the determination of the

character of the only private property right which

plaintiff claims was damaged by the Rock Island

Project.

In tliis case the license granted to defendant

to construct and operate the Rock Island Project

may or may not be a valuable privilege. In any

event, it seems reasonable to assert that the United

States did not grant the license to defendant be-

cause of any philanthropic interest in defendant.

As plaintiff states (page 11) the license is a con-

tract. While there is consideration from the United

States to the licensee, there is also a consideration

from the licensee to the Government. The present
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and future impi'ovements to navigation of the Co-

lumbia River, which are inherently a part of the

Rock Island Project, are direct benetits to the

United States and the public.

The fact that defendant, as licensee of the Fed-

eral Power Commission, does obtain the benefit, if

any, arising from the right to use the power which is

incidentally produced by the project, is not a factor

which is material or pertinent to the determination

of what the Congress meant by the use of the words

"property of others" as used in subsection (c) of

Section 808 of the Federal Water Power Act, or to

the determination of the character and extent of the

asserted private property right which plaintiff

claims the project impaired.

F. Defendant Does Not Assert, as Argued

BY Plaintiff, Any Right to Exercise

THE Sovereign Power of the United

States.

The second of these general arguments of plain-

tiff is presented by the quotation (printed in italics

at page 19 of plaintiff's brief) of the following

language from the decision of this court in the

Central Stockholders Corporation case

:
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*'Tho Supreme Court held in the Ford case,

in effect, that it was not the intention of Con-
gress to vest any portion of its sovereign power
in the permittee, and assuming that the govern-
ment could have exercised its control over navi-

gable streams by and through a permittee, under
the Federal Water Power Act, that it was not
the intention of the government to do so."

For emphasis plaintiff has repeated this same

quotation at page 83 of his brief, with special em-

phasis upon the fact that the language quoted is

the language of Judge Wilbur.

Tlien again at page 46 plaintiff states "that the

appellee is not the Federal Government, nor has all

the power of the Federal Government been con-

ferred upon it."

The language quoted from Judge Wilbur's deci-

sion in the Central Stockholders case, in application

to the facts of that case, and in application to the

facts of the Ford case, is not in any respect pertinent

to this case, which involves, as said cases did not

involve, an improvement to a navigable river of the

United States, in the interests of navigation and

interstate commerce, and an alleged impairment of

a private property right which plaintiff does not

own, and an alleged damage to property which is

located in the Columbia Biver in violation of the

laws of the United States, and an alleged damage

"U'hich is nothing more than the incidental conse-
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quence of tlie lawful exercise of the parmnoiint

Federal right to regulate and control the flow of the

Columbia Fiver in the interests of navigation and

interstate commerce.

Defendant is not asserting the right to exercise

against plaintiff any portion of the sovereign power

of the United States. Defendant does not claim to

be the United States.

Defendant does assert, as plaintiff has been

under the necessity of conceding, that if the United

States had directly constructed the Rock Island

Project it would not have been liable to plaintiff

for the damage of which he here complains. De-

fendant also asserts that to the same extent and for

the same reasons that the United States would have

been exempt from such liability to plaintiff, defend-

ant is also exempt.

We present the question: Why would the

United States have been exempt from liability to

plaintiff for the damage here complained of by him,

if the United States had directly constructed the

Rock Island Project?

It is clear that such exemption from liability

is not ]3remised upon the exemption from suit,

against its will, which is inherent in the United

States as a sovereign. Under the Fifth Amendment,
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the United States would be required to pay plaintiff

compensation for the appropriation or destruction

of any private propert}^ right which plaintiff owned,

whether such appropriation or destruction be in the

interests of navig-ation or other public purposes. As

a sovereign the United States possesses no power

to appropriate private property for a public use

without pa;\Tiient of compensation to the owner.

One soimd answer to the question and the

answer which is conclusive, is that the United

States would be exempt from such liability because

plaintiff did not own a private property right

which has been damaged by the Rock Island Project.

Plaintiff cites United States vs. Chandler-

Dunhar Water Power Co., 229 U. S. 53, 57 L. Ed.,

as authority for the following statement (page 31)

of plaintiff:

*'The United States can take property
located in the bed of a navigable stream for

the purpose of improving navigation, in the

interest of interstate commerce, without com-
pensation for the reason that property so

located is snhordinate to the right of naviga-

tion held by the sovereign power in trust for

the public and therefore not protected by the

Fifth Amendment. United States vs. Chandler-

Dunhar Water Power Co., infra." (Italics sup-

plied.)

In the case of Hewitt-Lea Lumber Co. vs. King

County (cited by plaintiff at pages 15 and 46), 113
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Wash. 431, 4B6, 194 Pac. 377, 378, the Washington

Supremo Court also clearly indicates the correct

answer, which for convenience of the reader is again

quoted

:

"In all of these cases it was held that the

government, in carrying out the improvement
of navigation authorized and directed by act of

Congress, might take, use, or consequently dam-
age submerged lands belonging to private own-
ers without making compensation, upon the

theory that the owner of such submerged lands

had a qualified title only, which was subject not

only to the paramount right of the public to

carry on navigation thereover in its natural

state, but likewise to the paramount right of

Congress to improve navigation, and a taking,

if any there was, was not the taking of any-
thing which belonged to the holder of such

qualified title. The right to take or damage such

submerged lands should not be confused with

the flooding of adjacent lands by raising the

stream above its natural level. The distinction

in this class of cases is clearlv pointed out in

Umtefl States vs. Cress, 243 IT." S. 316.

If this be the rule, then appellant and its

predecessors in interest, when they took title

from the Federal government, took only a

base or qualified title to that portion of the

lands embraced in the patent which were cov-

ered by the navigable waters of Mercer Slough,

and by the law of the land, there was reserved,

the paramount right not only of navigation, but

also of using the lands as might be required in

the improvement of navigation. In other words,

if this he an improvement of navigation, nothing

irhieli appellant owned was taken or da )n aged,

and therefore there was no infringement of our

eonstitutional provision Jiereinhefore quoted/'

(Italics supplied.)
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It seems obAdous that the real reason for the

exemption of the United States from liability to

plaintiff is and may be predicated only upon the

fact that nothing which plaintiff owned was taken

or damaged.

It is also obvious that by reason of the con-

struction of the Rock Island Project by defendant,

as a licensee of the United States, nothing which

plaintiff owned was taken or damaged. It follows

that defendant's exemption from liability to plain-

tiff is not predicated upon the exercise of any sov-

ereign power of the United States.

In the instant case there is another sound rea-

son for the non-liability of both the United States

and defendant. Plaintiff's booms were in the navi-

gable waters of the United States in violation of the

laws of the United States.

G. THE Cases of Ford & Son vs. Little

Falls Fibre Co. and United States vs.

Central Stockholders Corporation

Are Not Pertinent.

Plaintiff argues (page 15, et seq.) that under

the cases of Ford <h Son vs. Little Falls Fibre Co.,

280 U. S. 369, and United States vs. Central Stock-

Iwlders Corporation, 52 Fed. (2d) 322, 332, 336—
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"both the Supreme Court (of the United
States) and this court held that the Federal
Water Power Act does not authorize licensees

of the Federal Power Commission to impair
rights recognized by the state law without
compensation."

One distinguishing feature of the instant case,

which is obvious, is that ])laintiif does not in fact

charge defendant with damaging any right which

is "recognized by the state law." The State of

Washington may not recognize a "right" that does

not exist and does not recognize the right asserted by

plaintiff.

The cases relied upon by plaintiff, however, do

not sustain his point.

In the Ford case (280 U. S. 369) it appears

that the property owners (respondents) urged (280

U. S. 377)

"as the court below found, that the Federal

dam was designed to be sufficient for purposes

of navigation without the flash boards and it

was unnecessary to use them for purposes of

navigation; that the petitioner had installed

them for the development of power for its own
private use; that the effect upon navigation of

the power plant, and flash boards is negligible,

hence the licensed project was not one author-

ized under the Federal Water Power Act. In

any case, it is alleged, that the injury and dam-
age complained of amount to a taking of

respondent's propertv without compensation

and, further, that the Federal Water Power

mL
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Act, by its terms, does not authorize the grant-
ing of licenses which would enable the licensee

to destroy or affect the rights of riparian own-
ers." (Italics supplied.)

Examination of the record reveals that the

parties stipulated in part as follows

:

*'ll. The dam and hydraulic canal of the

])laintiffs referred to in the complaint and
known as King^s dam and King's canal, were
constructed in or about the year 1828 by the

predecessors in title of the plaintiffs.

12. Said dam and canal and the land ad-

joining same upon which are located the mills

of the plaintiffs, together with the water power
made available by said dam and canal, have
been owned, possessed, used, occupied, operated
and maintained by the plaintiffs and their

predecessors in title continuouslv since in or

about the year 1828."

In other words, there was no issue as to the

property right owTied by the complaining property

owners under the laws of the State of New York.

Plaintiffs were riparian owmers who, by reason of

their riparian ownership, under the laws of the

State of New York were vested with the right to

have the water of the Mohawk River leave their

property at its natural level, free from the effect

of downstream obstructions; and under the law of

New York the backing of water upon the water

power, or lands, or buildings of the property owners
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is an invasion of real property rights and constitutes

a continuing trespass entitling the injured party

to injunctive relief.

Neither such right nor such a damage is here

claimed by plaintiff.

Of such "right" the Supreme Court of the

United States said (pp. 378, 379)

:

"We think the interest here asserted by the

respondents, so far as the laws of the state are

concerned, is a vested right acquired under those

laws and so is one expressly saved by Section 27
from destruction or appropriation by licensees

without compensation, and that it is one which
petitioner, by acceptance of the license under
the provisions of Section 6, must be deemed to

have agreed to recognize and protect. * * * y^

In the Ford case the property alleged to have

been damaged was lawfully located and maintained

in the Mohawk River. There is no question in the

case as to the failure of the property owners to com-

ply with Section 403 of Title 33, U. S. C. A. There

the complaining property owners had either com-

plied with said requirement, or their property right

had become vested in them or their predecessors ("in

1828 in fact) as riparian owners prior to the enact-

ment of said Federal legislation. In any event the

complaining property owners were not wrongdoers.

In the Ford case the Federal Court found that

"the effect upon navigation" of the power plant and
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flash hoards complained of was negligible and "the

licensed project was not one authorized under the

Federal Water Power Act." The facts are to the

conti'ary in the instant case.

Here, even after the dam was constructed, plain-

tiff (until the expiration of the term of his booming

lease) still had all right to use the shore lands for

booming purposes which he had prior thereto. As

owner of such booming lease, however, Jie had no pri-

vate property right to demand that the waters of the

Columbia River should flotv over said shore lands at

their natural level free from the effect of down-

stream obstructions. Plaintiff could not acquire such

a right from the State of Washington. The State of

Washington does not and could not recognize such a

right.

The rights of the complaining property owners

in the Ford case are so vastly different from the only

limited right which may be asserted by plaintiff in

this case, and the character of the licensed projects

in the two cases are so different that the Ford case

is not, we submit, in any respect pertinent.

Nor is the case of United States vs. Central

Stocl^holders Corporation (52 Fed. (2d) 322) perti-

nent. In this case the United States ''by reason of

its ownership of publie lands within the State of
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California/' was asserting a proprietary right to

use the waters of a stream having its sources in the

13ublic domain for the purpose of developing hydro-

electric power through a licensee of the Federal

Power Commission. The jurisdiction of the Federal

Power Commission arose solely by reason of the fact

that in the Federal Water Power Act the Congress

had designated it as the agency of the government

with authority to license projects upon any part of

the public land owned by the United States. The

right of the Federal government to regulate the flow

of a navigable water of the United States, in tlie

interests of navigation and interstate commerce, was

not involved. In the language of Judge Wilbur (p.

3P,9) :

"We hold, then, that the right of the Fed-
eral government to regulate the flow of the San
Joaquin River in the interest of navigation is

not involved in the case."

Consequently, it is obvious that this case is not

pertinent to the instant case, which involves solely

the right of the Federal government to authorize an

improvement in the Columbia River in the interests

of navigation and interstate commerce.

The private property owner in the Central

StocMoMerfi case was a riparian owner, and as such,

under the laws of the State of California, owned a
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complete, vested riparian right in and to the waters

of the river, which right was definitely destroyed by

the dam placed in the river under the authority of

the United States, the upper riparian owner.

Plaintiff in the instant case is not a riparian

owner. In fact, there are no riparian rights recog-

nized in the State of Washington with respect to

navigable streams. As stated by Mr. Justice Bran-

deis in Port of Seattle vs. Oregon c& Washington

Power Co., 255 U. S. 56, 64:

"So complete is the absence of riparian or

littoral rights that the state may

—

subject to the

superior rights of the United States—divert a

navigable stream, sell the river bed and yet

have impaired, in so doing, no right of the up-
land owners whose land is thereby separated

from all contact with the water * * *."

Plaintiff, as owner of the booming lease ob-

tained by him from the State of Washington, had

no right of any kind or character with regard to the

flow or use of the waters of the Columbia River

which was not subject to the paramount right of

navigation and the paramount power of the Federal

government with respect thereto.

In the Central Stockholders case the complain-

ing property owner was not asserting the right to

recover for damage to property which was in a nav-

igable water of the United States in violation of
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Section 403 of Title 33, IT. S. C. A. The property

owner had no property which was in a navigable

water of the United States in violation of its laws.

In the Central Stockholders case it would seem

that regardless of any other issues in the case the

United States under the Fifth Amendment would

have been liable for the damage complained of by

the riparian owners down stream below the dam, if

the United States had itself constructed the dam.

Under such circumstances, of course, the licen-

see would be liable for the damage because by ac-

ceptance of its license it agreed to assume liability

for any damage for which the United States would

have been liable.

In the Central Stockholders case the license

granted by the Federal Water Power Commission

authorized the licensee to impound waters of a

stream high in the mountains, far above the head of

any navigation and upon land owned by the United

States. The project had nothing whatsoever to do

with navigation. It was solely a power project. It

seems clear, therefore, that nothing said in the opin-

ion regarding the rights and obligations of the

licensee in that case may be reasonably construed to

apply to the rights or obligations of a licensee, such

as defendant in the instant case, authorized by the
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United States to locate and construct a project in a

navigable water of the United States as an aid to

navigation and in the interests of the public and in-

terstate commerce.

In view of the foregoing facts and distinguish-

ing features, we submit that the Central Stockhold-

ers case is not in any respect pertinent.

CONCLUSION.

In conclusion we respectfully submit that the

judgment of the District Court should be affirmed

because plaintiff *'has violated the law in connection

with the very transaction as to which he seeks legal

redress" (considered in Part I hereof), and be-

cause the alleged damage is not an impairment of

any property right owned by plaintiff (considered

in Part II hereof). Nothing which plaintiff owned
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was taken or damaged. Under either or both of said

premises, the judgment entered by Judge Webster

is for the right party.
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